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OF  DEEDS  OP  SUCCESSION.- 


JI.  Of  the  TRANSMissibN  OF  Rights  to 
Heirs,  akd  Deeds  mortis  eaufa^ 

1 N  tlie  t^o  preceding  Voliimes,  I  hiave  pr^^ 
'sented  to  the  reader  those  Deeds  by  Which 
Hghts  inter  vivos  are  conftituted,  transmitted, 
br  difcharged :  and  in  the  ordet  df  the  plan 
laid  down  in  the  firft  volume  of  the  third 
edition  of  thig  Work,  I  am  now  to  give 
Examples  of  Deeds  for  tranfihittihg  Rights  to 
Heirs,  ind  of  Deeds  pioriis  caufa. 

This  is  in  exceedingly  intefefting  fubjed; 
and  the  arrangemeilt  I  have  takeii  pt^oceeds  on 
tkat  principle  on  which  my  whole  plan  refts ; 
which  gradtially  leads  from  the  linipler  to 
,the  more  complex  forms ;  While,  at  the  fame 
time,  it  follo\^s  the  cdurfe  of  praftice,  and  pire- 
fents  oUr  Deeds  in  the  order  in  which  they 
Appear  in  real  biifmefs,  and  ferves  fo  well  to 
explain  their  nature  and  ufci    ^ 

VOL»  III.  A  ♦ 


2  DEEDS  OP  SUCCESSION* 

In  confidering  the  Deeds  of  the  prefent 
tide,  the  firft  thing  that  prefents  itfelf  is  the 
difference  in  those  forms  by  which  herit- 
able and  moveable  property  were  originally 
conveyed  to  an  heir.  In  heritage,  we  have 
never  reforted  to  the  nomination  of  an  heir, 
as  the  means  of  conveying  landed  property 
from  the  dead  to  the  living :  Such  a  nomi*- 
nation,  being  inconfiftent  with  feudal  forms, 
would  have  no  effedt.  Lands  are  given  by  a 
fuperior  to  his  vaflal  and  to  his  heirs,  to  be  held 
by  them  in  the  manner,  and  under  the  con- 
ditions directed  by  the  grant  When  a,  fale 
is  made,  it  is  made  to  the  purchafer,.  to  be 
held  of  the  feller,  or  of  the  feller's,  fuperior : 
And  although  the  feudal  fyftem  fell  with  ward- 
holding,  yet,  in  all  fituaticMis,  we  find  the  he- 
ritable right  preferve  the  forms  of  that  law, 
'  and  every  grant  or  tranfmiffion  of  an  eftate 
requires  a  fuperior  and  vaflal.  Even  when 
a  proprietor  conveys  to  an  heir,  different  from 
the  heir  of  invefliture,  he  makes  this  new  heir 
hdd  of  himfelf  or  of  his  fuperior.  In  fliort, 
our  feudal  forms  acknowledge  no  other  man- 
ner of  conveying  land,  than  by  creating  a  new 
right  in  favour  of  a  new  vaffal.  Such  has 
been  the  effect  of  feudal  ideas,  under  the  in- 
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fiuence  of  which,  the  deeds,  by  which  heritage 
is  conveyed  to  an  heir,  are  ftill  framed. 

Moveable  property  may,  on  the  other  hand, 
be  corifidered  as  governed  by  civil-law  notions, 
both  in  regard  to  fucceffion  and  the  forms  by 
which  the  right  to  ah  heir  is  eftabliflied.  A 
perfon  may  name  an  executor,  oi*  univerfal 
intromitter  with  his  moveables,  either  for  the 
behoof  of  the  perfon  named,  which  renders 
him  abfolute  proprietor  of  the  fuccefEon ;  or 
for  the  purpofe  of  diftributing  the  effects  a- 
mongft  the  neareft  of  kin;  or  thofe  to  whoni 
it  is  deftined  by  the  teftator.  In  this,  there  is 
nothing  more  than  the  naming  of  an  heir  or 
legatory :  There  is  no  conveyance  of  the  move- 
able property  ;  no  term  of  donation  by  which 
a  right  is  direftly  conftituted  in  th6  effects  fall- 
ing under  the  teftament :  That  a£tive  title  is 
conferred,  not  by  the  appointment  of  an  exe- 
cutor, but  by  the  decree  6f  the  ^  Judge,  pro- 
nounced in  the  cbiifirmation  of  the  tefta* 
ment. 

This  original  difference,  in  the  form  of  con- 
veying heritable  and  moveable  property,  long 
remained-  The  former  was  carried  by  a  con- 
veyance inter  vwos  ;  the  latter  by  a  teftambnt, 
or  nomination  of  an  heir,  to  take  effeft  after 
th^  death  pf  the  teftator.     The  teftament  was 

A  2 
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indeed  the  only  form  by  which  moveables 
were  given  to  an  heir  previous  to  the  1 690 ; 
becaufe  at  that  time  an  aifignation,  not  ind- 
mated  during  the  lifetime  of  the  grantor  (and 
a  conveyance  for  a  teftamentary  purpofe  muft  ' 
have  remained  unintimated),  would  have  car- 
ried no  right  to  the  difponee :  It  would  have 
been  confidered  as  a  device  to.  defeat  the  m- 
tereft  of  the  Conuniffaries,  and  would  have 
received  no  efFed.  The  a£t  of  that  year  ( 1 690, 
c,  26.)  rendered  a  ipecific  conveyance  of  move- 
ables efFe<3iial,  and  made  it  fuperfede  the  njB- 
ceffity  of  confirmation.  From  that  time^  in 
place  of  a  mere  teftament,  by  which  an  exe- 
cutor was  named,  whofe  intereft  in  the  funds 
required  the  aid  of  confirmation,  the  right  was 
given  to  a  difponee,  vefting  the  moveable  e- 
ftate  in  him,  by  exprefs  words  of  conveyance^ 
which  gave  him  a  right  to  the  fubjefls  de- 
fcribed,  and  required  no  intimation  during  the 
lifetime  of  the  grantor,  nor  confirmation  by 
the  Commiffaries  after  his  death  ;  but,  accord- 
ing to  the  plain  meaning  of  the  words,  gave 
the  difponee,  on  the  death  of  the  grantor,  a 
right  to  the  flibjeds  conveyed. 

This  change  in  the  law  made  a  very  confix 
derable  change  on  the  pradice.  The  lattery- 
will  and  teftament,  which  before  was  abfolute^ 
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1y  requifite,  was  in  a  great  meafure  laid  afide, 
for  the  difpofition  either  general  or  particular ; 
and  this  admitted  of  the  whole  property  being 
include  in  one  deed. . 

A  very  few  words,  therefore^  will  explain 
all  that  is  requifite  in  r^ard  to  the  Latter- 
Will  and  Teftament ;  and  there  will  then  re- 
main the  modem  deeds  of  fettlement,  donfift- 
Ing  of  Dilpofitions  to  Heirs  fpecial  or  general, 
more  or  lefs  burdened,  until  we  reach  thofe 
deeds  by  which  the  ftatutory  entail  is  confti- 
tuted : '  The  Marriage  Contract,  which  is  pro- 
perly a  deed  of  iucceffion,  with  the  Deeds  na- 
turally arifing  out  of  it,  will  then  be  confider- 
ed  :  And,  laftly,  thofe  Forms  by  which  a  title 
is  completed  in  the  perfon  of  the  Heir,  whe^ 
ther  in  heritage  or  in  moveables, 

Thefe  heads  will  completely  exhauft  this 
important  fubjedl,  and  give  a  full  view  of  the 
manner  in  which  eftates  are  tranfmitted  fropi 
the  dead  to  the  living.  They  will  occupy  the 
prefent  and  the  enfuing  Volume, 
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The  prefent  Volume  wili  contain  the>  fot 
lowing  Chapters. 

I.   Of   the  latter-will  a^d  tes-ta- 

MENT. 
II.    Of  THE    DEEDS    BY   WHICH   THE    SUC- 
CESSION TO  A  PARTICULAR  ES-TAi^B 
IS  REGULATED.  '     - 

m.  Of  DEEDS  HKGULATING  THE  TOTAE 
SUCCESSION  OF  THE  GRANTOR. 

IV.  Of  THE  FORMS  BY  WHICH  A  POWER 
OF  ACTING  FOR  MINORS,  &C.  IS 
CONFERRED. 

V.  Of  the  destination  of  estates 

FOR  PURPOSES  OF  CHARITY. 


The  enfuing  Vbtome  will  confift  of  the  fol- 
lowing Chapters. 

I.  Of  the  entail. 
IT.  Of  the  marriage  contract,  and 

RELATIVE  DEEDS. 

JII.  Of  the  forms  by  which  the  rights 

TO  HERITABLE  AND  MOVEABLE  PRO- 
PERTY ARE  FULLY  VESTED  IN  THE 
HEIR  AND  EXECUTOR* 

CHAP. 


AND  DEBDS  OF  SUCCBSSIOK. 


CHAP.  L 


OF  THE  JLATTER-WIU;.  ANI>  TESTAMENT. 


Fkom  what  I  have  thready  observed  in  re- 
gard to  die  teftament,  it  will  not  be  expeded 
that  I  fhould  prefent  the  reader  with  many  ex- 
amples of  this  deed  :  But  as  the  form  of  con- 
ftituting  die  le^cy  belonged  oii^naily  to  the 
teftament^  and  has  thence  been  tranlplanted 
into  the  modem  total  lettlement  or  general  dii^ 
pofition,  I  ihall  take  this  opportunity  of  giving 
examples  of  die  difi^ent  manners  of  coniUtut-* 
inga  legacy. 

The  moft  material  diing  to  be  attended  to 
in  the  form  of  exprefiBng  the  teftament,  is 
the  manner  of  naming  the  executor  j  becaufe, 
from  a  very  flight  turn  of  expreffion,  you  may 
confer  on  the  executor  the  mere  office,  or 
you  may  give  him  an  abfolute  right  of  proper- 
ty in  the  fubjeds  falling  under  the  deed,  I 
ihaU  give  examples  of  this. 

'       I. 
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I.  Testament^  gmngthe  Ea:ecutor  the  mere  Office 
mhf^  and  suppossed  to  he  in  the  liandwriting  qf 
the  grantor.- 

I,  A  B,  in  order  to  settle  my  affairs^  do  hereby 

MAKE,    CONSTITUTE   and   APPOINT   C  D  to  bc 

my  sole  executor,  administrator,  and  intromitter 
vnth  the  whole  mpveable  an4  personal  estate  that 
shall  belong  to  me  at  the  time  of  my  death  j  with 
full  power  to  him  to  mTg^oMjT  with  niy  yhplc 
moveables  and  executiy  of  every  descriptioQ ;  tq 
GIVE  UP  INVENTORIES  thereof;  to  confirm  the 
same ;  and,  generally,  to  do  every  thing  in  the  pre- 
mises competent  to  an  executor.'  IDeclarinc 
ALWAYS,  that  the  said  C  D  shall  be  accountable 
to  the  residuary  legatee  tierein  named,  for  his  in- 
tromissions  in  virtue  hereof,  after  deducting  all  my 
lawfu]  debts  and  funeral  charges ;  tke  n^essary 
expenses  to  be  laid  out  in  confirming  and  recover- 
ing my  effects ;  the  legacies  hereby  appointed  tq 
\ft  paid }  and  the  suni  of  Sterling  to  himself, 

for  his  trouble  in  executing  the  office  of  executor. 
And  I  ORDAIN  my  said  executor  to  make  pay- 
ment, at  the  first  term  of  Whitsunday  or  Mar- 
tirimas  after  my  death,  and  with  interest  from  that 
time^  of  the  following  legacies,  viz.  (here  the  le- 
gacies will  be  expressed).  And  whatever  residue 
there  may  be  of  my  said  means  and  estate,  falling 
lender  this  testament,  I  ordain  the  same  to  be 

PAID 


TCSTAMSKT«  f: 

PAID  over  to  M  N,  whom  I  hereby  appmnt  to  bt 
my  residuary  legatee.  And  this  I  declare  tQ 
be  my  LAST-WILL  and  testament;  reservino 
always  full  power  to  myself  to  reVoke  the  same 
at  pleasure ;  dispensing  with  the  delivery  hereof  ; 
4ND  declaring  that  these  presents  ahall  bie  va» 
lid  and  effectual,  though  found  ia  my  custody  un« 
delivered  at  the  time  of  my  death.  And  I  con- 
sent to  the  registration  hereof  in  the  books 
of  Council  and  Session,  or  other  judges'  books 
competent,  therein  to  remain  for  preservation; 
and  for  that  purpose  constitute 

my  procurators,  &€• 
In  witness  whereof,  I  have  written  and  subscribed 
these  presents,  consisting  of  this  and  the  pre- 
ceding pages,  at  Edinburgh,  the  day  of  , 
one  thousand  seven  hundred  and  ninety-nine  years. 

AR 

I  may  obferve  here,  in  cafe  thefe  ftyles 
{hould  come  into  the  hands  of  any  other  than 
a  man  of  bufinefs,  that  this  deed  is  clofed  in 
the  Dfianner  proper  to  be  followed  where  it 
is  in  the  handwriting  of  the  grantor  himfelf ; 
^d  that  in  that  cafe  witnelTes  are  not  required 
to  the  fubfcription. 


'^  ^  Testament 
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Testament  in  favour  of  a  Person  to  whom  the  Pro^ 
perhf  of  the  Effects^  as  xiell  as  the  Office  ofExe^ 
cutOTy  is  given. 

I,  AB,  do  hereby  1.EAVE  and  bequeath  all 
tbe  moveable  property  that  may  belong  to  me  at 
the  'time  of  my  death,  to  C  D,  whom  I  hereby 
KOMiNATE  and  APPOINT  to  be  my  sole  executor 
and  universal  legatory;   but  under  the  burden 
always,  of  the  just  and  lawful  debts  that  shajl  be 
due  by  me  at  the  time  of  my  death,  and  of  ray 
ftmera!  charges — {If  there  helegaciesyoumUsay^ 
And  also  under  the  burden  of  the  following  legacies^ 
payable  against  the  first  term  of  Whitsunday  or 
Martinmas  after  my  deaths  with  interest  thereof 
from  ,that  term  during  the  not  payment  thereof,  viz. 
to  E  F  &c.)    And  this  I  deci-arb  to  be  my 
jUAST-wiLL  and  TESTAM:iaiNT;    reserving  never- 
theless full  power  to  innovate  or  revoke,  or  further 
to  burden  the  same  at  pleasure ;   dispensing  with 
the  DELIVERY  hereof,  and  declaring  these  pre- 
sents to  be  valid,  though  found  in  my  custody  un- 
delivered at  the  time  of  my  deatlu    And  I  con- 
sent to  the  REGISTRATION  hercof  xu  the  books  of 
Council  and  Session,  or  other  judges'  books  com- 
petent, therein  to  remain  for  preservation ;   and 
for  that  purpose  I  constitute 

my  procurators,  &c. 
In  witness  *whereofy  ^c. 
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When  a  perfon  has  made  a  fetdement  in 
this  fonn,  and  is  deflrous  of  making  an  addi- 
tion to  it,  it  is  by  2L  Codicil  the  addition  is 
made. 


Codidl, 

The  Goifial  conftitutes  legacies  without  ap* 
pointing  anexecutor.  It  fuppofes  that  an  ex- 
ecutor has  already  been  named  by  a  regu- 
lar will,  and  it  contains  new  obligations  in- 
cumbent on  him,  without  recalling  thofe  of 
the  original  will.  .  But ,  although  the  codicil 
be  thus,,  in  fome  degree,  a  relative  deed,  the 
want  of  a  previous  will  does  not  deftroy  its 
powers,  nor  render  inefFe£tual  the  legacies 
which  are  thereby  appointed  to  be  paid. 

The  codicil  is  conftituted  by  the  fame  fo- 
lemnities  with  the  will  itfelf,  though,  in  the 
Roman  law,  the  will  was  a  more  formal  deed, 
and  thence  generally  contained  a  claufe,  de- 
claring that  if  it  (hould  be  ineffectual  as  a  will, 
it  might  flill  remain  good  as  a  codicil ;  witl^ 
us,  this  is  unneceflary :  The  fame  folemnities 
are  required  in  both. 
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Form  of  the  Deed. 

Ij  A  By  in  addition  to  the  legacies  contained  in 
my  latter-will  and  testament,  of  date,  &c.  (or,  if 
the  codicil  be  written  on  the  back  of  the  mil  say^  *  in 
^  addition  to  the  legacies  contained  m  the  foregoing 
*will,')  DO  hereby  legate  and  bequeath  to  the 
persons  following,  the  sums  of  money  and  articles 
aftj^  expreased,  viz.  to  R  S  the  sum  of  ipoL 
Sterling ;  to  T  W  the  sum  of  50L  Sterling ;  and 
to  J  Y  the  whole  silver  plate  tliat  shall  belong  to 
jme  at  the  time  of  my  death.  Which  sums  of 
jQQoney,  I  oicdain  the  executor  of  my  said  will  to 
FAY  to  the  said  legatees  against  the  first  Whitsun^ 
day  or  Martinmas  after  my  death,  with  interest 
fiom  that  time  during  the  not  payment  thereof. 
An0  I  ORDAIN  tl^em  to  pELivER  the  articles  let 
gated  to  the  said  J  Y  within  ten  days  after  my 
death.  And  I  z^eglare,  that  my  said  latter-will 
and  testament  (under  this  addition  thereto)  shall 
stand  in  full  force  ;  and  I  consent  to  the  regis- 
tration hereof  in  the  books  of  Council  and 
Session,  or  other  judges*  books  competent,  therein 
10  remain  iat  preservation  j  and  for  that  purpose 

CONSTITUTE 

^y  procurators,  ^c.    In  witness  whereof,  &c. 
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Examples  of  the  Terms  in  which  Legates  are 

Constituted^ 

A  General  Legacy  $ 

1.  When  a  general  legacy  is  given,  it  is 
conftituted  in  thefe  terms,  viz.  ^  to  C  D,  the 
fum  of  lool.  Sterling. '  In  this  cafe,  if  th6 
legatee  predeceaife  the  teftator,  the  legacy  falls  j 
therefore,  wherever  it  is  meant  td  give  the  le- 
gacy to  the  legatee's  heirs,  in  the  event  of  his 
predeceating  the  teftator,  the  legacy  will  be  ex- 
prefled  in  this  manner,  viz,  *  to  C  D,  or  to  his 
heirs,  the  fum  of  l  ool.  Sterling.  * 

2.  The  teftator,  in  place  of  giving  the  lega- 
cy to  the  heirs  of  the  legatee,  may  chufe  to 
give  it  to  another  perfon  ;  in  which  cafe,  the 
fubflitution  will  be  thus  exprefTed,  viz.  *  to 
C  D,  whom  filing,  to  E  F,  the  fum  of  l  OoL 
Sterling. '  Or,  as  there  may  be  fome  doubt  as 
to  the  effed  of  this  form  of  legacy,  perhaps  it 
would  be  proper  to  exprefsj  in  words,  that  it  is 
the  teftator's  intention  to  appoint  E  F  as  a  con- 
ditional inftitute  merely,  or  as  a  fubftitute  to 
CD,  and,  according  to  the  intention  of  the 
teftator,  to  exprefs  it  in  one  or  other  of  the 
ways  following ; 
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Nomination  of  a  Conditional  Institute. 

*  T6  C  D,  whom  failing,  to  E  F,  the  fuih 
of  1  OOl.  Sterling ;  and  I  declare  E  F  to  be 
merely  a  conditional  institute,  who  fhall,  as 
iiich,  have  right  to  the  legacy,  only  in  the 
event  that  it  never  (hall  have  vetted  in  the  iaid 
CD.* 

Substitution. 

VTo  C  D,  whom  failing,  to  E  F,  the  fum 
of  1  OOl.  Sterling.  And  I  declare  it  to  be  my 
intention  in  this  bequeft,  to  conftitute  the  faid 
E  F,  the  fubftitute  of  the  faid  C  D,  fo  that  on 
the  death  of  the  faid  C  D,  before  his  receiving 
payment  of  the  above  fum,  whether  it  (hall 
have  vetted  or  not,  and  whether  he  fhall  have 
completed  any  title  to  it  or  not,  the  faid  E  F 
Ihall  fucceed  as  fubftitute.  * 

I 

S.  It  often  happens  in  fubftitutions,  that, 
failing  a  legatee,  the  legacy  is  given  to  the 
children  of  other  legatees,  or  of  other  perfons. 
Wherever  children  are  in  this  manner  called, 
it  ought  to  be  expreffed,  whether  the  teftator 
means  to  call  thofe  children  only  who  fhall 
be  alive  at  the  time  that  the  fuccefHon  opens, 
or  the  whole  children  that  were  alive  at  the 


.1 


fame  of  the  teilator^s  death ;  and  if  di^  are 
included,  it  vn\i  then  be  proper  farther  to  ex- 
preis,  whether  their  heirs  in  general,  or  the 
heirs  of  their  bodies  only,  are  to  fucceed ;  and 
it  ought  alfo  to  be  exprefled,  where  the  child-* 
ren  of.  feveral  perfons  are  called,  whether  they 
are  to  fucceed  injiirpes  or  in  capita. 

Jtmt  Legojoy. 

In  giving  a  legacy  of  a  fum  to  two  perfons, 
we  fhould  recoiled:,  that  in  joint  legacies,  there 
is  a  right  of  accrefcence,  and  we  ought  not  to 
leave  the  point  in  doubt. 

A  legacy  given  to  one  in  LtfereTd  and  another  in 

Fee. 

Where  the  fee  of  a  legacy  is  given  to  one, 
and  the  liferent  to  another,  it  may  be  thus  ex- 
4)re(Ied,  "  to  C  D  in  liferent,  and  to  E  F  in 
fee,  the  fum  of  lOOl  Sterling."  But  in  or- 
der to  prevent  any  queftion  as  to  the  falling 
of  the  liferent  by  the  fiar's  predeceafing  the 
teftator,  perhaps  the  following  addition  might 
be  made  to  the  claufe,  "  declaring  always,  that 
although  the  intereft  of  the  faid  E  F  fliould 
lapfe  by  his  predeceafing  me,  the  fame  fliall 
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not  dffeSt  the  interefi:  6f  tlie  fsdd  C  D,  whdte 
liferent  right  fhali  notwithfbnding  remsdn  m 
full  force.  '* 

^  Conditknat  Legad^i 

V  Where  a  legacy  is  made  payable  againi^  aii 
uncertain  day,  that  is,  a  day  that  never  may  • 
tcmvej  it  is  held  to  create  a  conditional  legacy, 
due  only  in  th6  event  of  the  day  arriving^ 
Where  it  h  made  payable  on  a  day  which  cer- 
tainly will  arrive,  ttiough  the  precife  period  of* 
its  arrival  may  be  uncertain,  the  legacy  vefts 
(m  the  death  of  the  teftator,  though  the  claim 
is  fufpetided  till  the  arrival  of  the  day« 

A  Special  Legaci/. 

**  I   LEGATE   and   BEQUEATH   to   C  D  thiS 

iiim  of  Sterling,  contained  in  ai 

bond  granted  by  G  H  to  me,  dated  .  . 

payable  ,  with  the  penalty  therein^ 

expreffed,  and  the  inteteft  of~  the  faid  principal 
fum  which  fhall  i^l  due  from  and  after  th^ 
firft  term  of  Whitfunday  or  Martinmas  after 
my  death.  "  In  a  legacy  of  this  kind,  it  will 
be  proper  for  the  teflator  to  confider,  whether, 
in  the  event  of  the  debtor's  infolvency,  the  loss 
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ifhould  be  made  up  to  the  legatee  from  the  o« 
ther  funds  j  and  whether  any  pfovifidn  fhould 
be  nitade  for  the  payment  and  difcharge  of  thd 
debt  to  the  teftator  himfel^  or  for  the  addition 
of  an  heritable  fecurity;  Under  this  head  it 
may  be  proper  to  bbferve,  that  where  a  legacy 
^  ordered  to  be  paid  out  of  a  certistin  fund,  the 
bequdl  qught  to  ^exprcfs  the  teftator's  itttentioni 
in  cafe  the  fund  Ihall  prove  deficient 

Notorial  Ea:ecuiim  qfa  WilL 

In  execudrig  latter-wills,  as  they  are  too  6f- 
ten  delayed  till  the  perfdn  is  on  deathbed,  thd  ' 
aid  of  a  notary  may  be  required ;  where 
this  IS  the  cafe,  one  notary  arid  two  witn^iles 
lire  iufiicient.  The  form  of  the  tefting  claufe 
is  precifely  the  fame  as  if  the  teftator  himfelf 
had  figndd  it :  "  In  Witness  Whereof,  thefe 
prefeiits,  cohfifting  of  this  and  the  preceding 
pages,  written  on  ftamped  paper  by  L  M,  clerk 
to  O  P,  writer  in  Edinburgh,  are  su-^scribed  , 
by  me,  AT  Edinburqh,  the  day  of 

i  one  thoufand  feveii  hundred  and 
hin^y-iiirie  years,  before  thefe  witneffes,  the 
raid  L  M,  and  the  faid  OP/' 

The  notary  then  fubjoins  his  docquet   in 
fliis  form :  "At  the  defire  of  the  abovemen- 

voiw  in.  •  B  * 
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tioned  A  B,  and  by  authority  from  him,  who  ^ 
declares  that  he  cannot  write  from  indifpofitioh 
(or  Vi^hatevet  the  caufe  may  be),  and  he  hav^ 
ing,  in  token  of  the  authority  given  to  me, 
touched  my  pen,  I,  notary  in  the  premHTes,  da 
fabfcribe  for  him,  the  before  written  deed  hav- 
ing been  previoufly  read  over  to  the  faid  A  B,^ 
in  prefenee  of  me,  and  of  the  witneffes  before 
defigned, " 

Allow  me  further  to  obferve,  that  where  there 
is  property  in  England  in  the  public  funds,  or 
where  it  is  not  real  property,  it  will  be  carried 
by  a  Scotch  will,  which  may  be  proved  in  th^ 
'fame  manner  with  an  Englifh  one.  An  ex- 
(radl  of  the  will  mtift  be  fent  up  to  your  Soli- 
citor in  England,  (or  even  a  copy  of  the  will 
is  sufficient),  and  proper  forms  are  returned, 
with  the  neceflary  inftru<fiions  as  to  the  man- 
ner of  executing  them.  The  probate  is  ob- 
tained, and  the  funds  received  by  the  perfon 
entnifted  id  London. 

These  observations  fufficiently  explain  the 
form  of  the  latter-will  and  teftament  r  and  what 
has  been  flated  relative  to  the  conftitution  of 
legacies,  will  apply  equally  to  their  conftitution 
in  ,the  general  fettlement  as  in  the  teftament. 
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CHAP.    11: 

Of  the  Deeds  by  which  the  Succession  irf 
A  PAkYicuLAR  Estate  is  regulated. 

■*■' 

In  the  conveyance  of  an  eftate  to  an  heir,  ot 

to  a  feries  of  heirs,  there  are  many  points  high- 
ly interefting  to  the  conveyancen  Thus  there 
are  the  different  terms  of  the  deftination  ;  the 
burdens  under  which  the  property  may  be  con- 
veyed ;  and  the  powers  which  may  be  referved 
by  the  grantor.  The  deeds  of  this  clafs  include 
every  form  of  conveyance,  up  to  the  ftatutory 
entail ;  which,  both  from  its  ftatutory  forms 
and  the  circle  of  deeds  connedled  with  it,  forms 
a  fyftem  by  itfelf.  Thefe  varieties,  in  the  form 
of  the  difpofition  of  a  particular  eftate  to  an 
heir,  I  ftiall  endeavour  to  explain,  by  giving, 
firft  a  view  of  the  deed  in  its  fimpleft  form. — 
I  (hall  then  add  the  changes  of  which  it  is  fuf- 
ceptible,  in  the  explanation  I  am  to  give  of  the 
different  claufes, — ^and  clofe  the  whole  with  an 
exanipie  of  the  deed  in  its  mbft  compJlete 
fhape. 

B  2f 
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to  DlSPO^ItlOK  To  AN  HE^R. 


L  Disposition  to  an  Heir. 

•       ■     .  . 

ly  A  B,  Esq.  do  hereby  give,  grant,  and  bis* 
PONE  to,  and  in  £sivour  of  C  D,  his  heirs  and  assign 
nees  whomsoever^  heritably  and  irredeemably  (but 
under  the  reservation  of  my  own  liferent  use  and 
enjoyment  thereof,  and  under  the  reservations  after 
expressed),  aix  and  yfHOLE-^here  describe  the 
lands  fvllyas  inthe  title  deeds.)-^l»  which  lands, 
and  others  foresaid,  (under  the  burden  of  my  said 
liferent  right,  and  use  thereof,  which  I  hereby  ex- 
pressly reserve),  I  bind  and  oblige  me,  my  heirs 
and  successors,  to  infeft  and  sease  the  said  C  D> 
and  bis  foresaids,  to  be  held,  either  of  and  under 
me,  my  heirs  and  successors,  in  free  blench,  for 
payment  of  a  penny  Scots  money,  on  the  ground  of 
the  said  lands,  at  Whitsunday  yearly,  if  aske4«onIy, 
and  relieving  us  of  the  duties  and  services  payable  to 
our  superiors;  oR'from  me, and  my  foresaids,  of  our 
immediate  lawful  superiors  thereof,  in  the  same' 
manner,  and  as  freely, asl  hold, or  might  hold  the 
same  myself;  and  that  either  by  resignation  or 
confirmation,  or  both.  And,  for  accomplishing 
the  said  infeftment  by  resignation,  I  hereby  con- 
stitute and  appoint 

jointly  and  severally,  to  be  my  lawful  and  irrevo- 
cable procurators,  with  power  to  them,  for  me,  and 
in  my  liaihe,  lawfully  to  resign  and  surrender, 
as  t  hei'cby  resign,  surrender,  upgive,  over* 
c^i VEj  and  deliver,  all  and  whole  the  lands  and 
others  lying  and  described  in  manner  above  writ* 
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ten,  in  the  hands  of  my  immediate  lawfi^l  superior 
thereof,  or  of  his  commissioners  duly  impowered 
by  him,  in  favour,  and  for  new  infeftmlent  of 
the  same  to  be  given  to  the  said  C  D,  and^  his 
foresaid^,  heritably  and  irredeemably,  in  legal  and 
proper  fbrm }   but  with  and  under  the  burden  of 
my  reserved  liferent ;   and  thereupon  to  take 
instruments  and  documents,  and  generally  to  do 
every  other  thing  in  relation  thereto,  which  to  the 
office  of  procuratory  is  known  to  belong :   and 
whatever  my  said  procurators  shall  lawfully  do,  or 
ci\\se  to  be  done  in  the  premisses,  I  oblige  me  to 
^kATiFY  and  confirm.     As  alsOj  I  hereby,  under 
the  burden  foresaid,  assign  and  dispons  to  and 
in  favour  of  the  said  C  D,  and  his  foresaids,  the 
rents  of  the  said  lands  and  estate,  with  the  whole 
title-deeds  and  secuf'ities  thereof,  whole  clauses  and 
effect  thereof,  and  all  action  and  execution  cqm^ 
petent  thereon  j  reserving  always  to  myself  full 
power  and  liberty,  at  any  time  of  my  life,  and  even 
on  deathbed,  to  revoke,  alter,  or  innovate  these 
presents,  in  whole,  of  ih  part,  as  I  shall  think  6t ; 
WITH  POWER  ALSO  to  Sell,  or  gratuitously  to  alie- 
nate aiid  dispose  of  the  lands  smd  others  fore^^ 
said,  or  to  contract  debt  thereupon.  But  declar- 
ing, that  no  revocation  i^ereof  shall  be  inferred  by 
implication  or  construction,  but  only  from  an  ex« 
press  revocation  in  writing,  subscribed  by  me:  and, 
in  case  of  no  such  revocation  in  writing,  then,  al- 
though these  presents  may, be  found  lying  in  my 
pwn  custody,  or  in  the  custody  of  any  other  per« 
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son,  UNDELIVERED,  at  the  time  of  my  death,  yet 
I  hereby  dispense  with  the  want  of  delivery, 
and  DECLARE  this  deed  to  be  equally  good  and 
^iSectual,  as  if  an  actual  and  formal  delivery  had 
taken  place ;  any  law  or  practice  to  the  contrary 
notwithstanding.  And  I  consent  to  the  regis- 
tration hereof,  in  the  books  of  Council  and 

f  r 

Session,  or  other  judges'  books  competent,  therein 
to  remain  for  preservation ;    and  for  that  purpose 

I  CONSTlTUTjk 

mv  procurators,  &c.  And  further, 
I  hereby  desire  and  require  you,  jointly  and 
severally,  niy  baillies  hereby  specially  constituted, 
THAT,  on  sight  hereof,  ye  pass  to  the  grounds  of 
the  lands,  and  others  foresaid,  respectively  and 
successi\?ely  5  and  there  give  and  deliver  heri- 
able  state  and  sasine,  actual,  real,  and  corporal 
possession,  to  the  said  CD,  or  hi^  foresaids,  but 
under  the  reservation  of  my  liferent,  and  of  the 
other  powers  above  expressed,  of  all  and  whole 
the  lands  and  others  before  disponed,  lying  and 
described  in  manner  foresaid;  dnd  that  you  give 
such  sasine  by  delivery  to  the  said  C  D,  of  his 
foresaids,  or  to  his  or  their  attorney  or  ahomeys, 
in  his  or  their  names,  bearers  hereof,  of  earth  and 
stone  of  the  ground  of  the  said  lands,  with  all 
other  symbols  usual  and  necessary ;  and  this  in  no 
ways  ye  leave  undone.  Which  to  do  I  commit 
to  you,  jointly  ind  severally,  my  full  powers  by 
this  my  precept  of  sasine,  directed  to  you  for  that 
effect.  In  witness  whereof,  these  presents, 
consisting  of  this  and  the  preceding  pages. 
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written  on  stamped  paper  by  L  M^  clerk  to  N  P 
writer  to  the  signet,  are  subscribed  by  me  at 
EDINBURGH,  the         day  of  one  thousand 

seven  hundred  and  ninety-nine  years,  before  these 
witnesses,  the  said  L  M,  and  R  S  my  servant. 

L.  M.  ^witness.  A.  B, 

R.  S.  mtness. 

II.  Alterations   on  the  Disposition 

TO  AN  Heir. 

■^  The  above  is  the  fimpleft  form  of  this  dif- 
pofition ;  and  I  fhall  endeavour  to  bring  into 
view,  in  the  order  of  the  claufes,  the  various 
alterations  which  take  place  on  this  form. 

I.  Regulations*  relative  to  the 
Destination. 

To  the  Grantor's  Famly. . 

In  the  above  form,  the  grantor  difpones  to 
C  D,  referving  his  own  liferent,  with  a  power 
to  burden  or  alter.  In  place  of  this  he  may 
difpone^  firft  to  himfelf,  and  failing  him,  to  C  D. 
Thus  "  I,  A  B,  Efq.  do  hereby  give,  grant, 
^  and  DisPONS  to,  and  in  favour  of  myfelf, 
*'  whom  failing,  to  C  D,  his  heirs  and  affignees, 
*'  whomfoever ;  or  to  and  in  favour  of  myfelf 
*'  and  the  heirs  of  my  body,  whom  failing  to 
«  C  D,  &c.*'  When  the  deftination  is  thus 
exprefled,  there  is  no  occafion  for  referving  the 
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grantor^s  liferent,  or  a  power  to  b^<l?n  the 
lands,  fince  these  powers  belcMig  to  htm  as  pro^ 
prietor.  But  in  order  to  give  examples  of  the 
changes  prbduced  on  the  deftination^  I  IhaU 
firft  take  the  cafe  of  a  deftination  to  the  mem- 
bers of  the  grantor's  own  family. 


•^i 


In  order  to  explain  this  fpecies  pr  deftina« 
tion,  I  fhall  fuppofe  that  the  grantor  has  two 
sons,  E  and  F,  and  two  daughters,  G  and  H. 
That  the  fbns  and  the  heirs  male  pf  their 
bodies  are  firft  to  fucceed,  then  th?  daughter^ 
and  the  heirs  male  of  their  bodies,  then  the 
heirs  whomfoever  of  the  fon's  body,  then  the 
heirs  whomfoever  of  the  bodies  of  the  daugh* 
ters,  then  the  h.eirs  and  ailignees  whomfoever 
of  the  grantor.  This  deftination  may  be  ex- 
prefled  either  in  general  terms,  or  by  calling 
the  parties  fpecially.  '  • 

Destination  to  Children  expressed  SpeciaUif. 

(  

"  I  A  B  do  hereby  GIVE,  grant,  and  dispone 
to  and  in  favour  of  £  my  eldest  $on,  and  the  heirs 
male  of  his  body ;  whom  failing,  to  F  my  young- 
est son,  and  the  heirs  male  of  his  body  ;  whom 
failing,  to  the  heirs  male  of  my  own  body; 
WHOM  FAILING,  to  G  xny  eldest  daughter,  and 


;he  bdirs.  male  of  her  body  i  whom  failing,  to  H 
piy  youngest  daughter,  aad  the  heirs  male  of  ber 
body  J  WH9M  FAILING,  to  the  heirs  whomsoever 
of  the  body  of  the  said  Ej  whom  failing,  to  the 
heirs  whomsoever  of  the  body  of  the  said  Fj  whom 
failing,  to  the  heirs  whomsoever  of  the  body  of 
the  said  G ;  whom  failing,  to  the  heirs  whomso- 
cve¥  of  the  body  of  the  said  H ;  whom  failing, 
to  my  owa'  near/est  heirs  or  assignees  whomsoever^ 
The  (^Idest  heir  female,  or  her  hdr,  excluding 
heira  porlioners,  aiid  succeeding  without  divisioat 
through  the  whole  course  of  succ^sion* " 

The' same  Destination  expressed  GenerdOy. 

■\^  I,  A  B,  Esq.  do  hereby  give,  grant,  an4 
DISPONE,  to  and  in  favour  of  E  my  eldest ^on, 
and  the  heirs  male  of  his  body ;  whom  jailing, 
lo  the  heirs  male  of  my  own  body ;  whom  fail^ 
ING,  to  my  daughters  in  the  order  of  their  seniori- 
ty, and  to  the  hoirs  male  of  their  bodies  respec- 
tively ;  WHOM  FAILING,  to  the  heirs  whomsoever 
of  my  own  body ;  whom  failing,  to  my  heirs 
or  assignees  whomsoever;  the  eldest  heir  female, 
or  her  heir,  excluding  heirs  portioners,  and  suc^ 
ceeding  without  division  through  the  whole  course 
of  succession, " 

If  the  deftination  is  firft  to  the  father,  i( 
may  be  ftill  fliortened,  and  yet  the  fame  order 
pi  ^ucceffion  preferred,  th\»8.    ^  I|  A  B,  Efq, 
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do  hereby  give,  grant,  and  1)ISP0NE,  to 
and  in  favour  of  myfeif,  and  die  heirs  male 
of  my  body  ;  wHoM  failing,  to  my  daugh- 
ters in  the  order  of  their  feniorlty,  &c.  **  as 

before.  . 

In  the  above  deftination,  it  will  be  observed, 
that  failing  heirs  male  of  the  body  of  tHe^gr^t-r 
or,  the  eldeft  daughter  is  called^iaaditben  the 
heirs  male  of  her  body,  and  fb  on  thmugh  the 
whole  of  the  daughters^  theh  the  heirs  Virhomfo^ 
ever  of  the  bodies  of  the  refpe£tive  heirs  in  th«r 
order.  The  effect  of  this  deftination  is  com- 
plained of,  on  this  account,  that  after  the  eftate 
has  remained  for  any  time  in  the  male  line, 
the  daughters  of  the  heir  in  pofleffion  appear 
to  have  a  preferable  tide  to  the  eftate  to  that  of 
the  heirs  of  the  grantor's  daughters,  whom  it 

may,  in  the  courfe  of  a  few  generations,  be 

• 

almoft  impoffible  to  trace,  and  whofe  conne- 
xion with  the  eftate  has  been  long  forgotten, 
Jn  fhort,  however  natural  it  may  feem  \p  the 
grantor,  to  call  his  own  daughters  in  prefer- 
ence to  the  daughters  of  his  fon,  yet,  in  the 
courfe  of  a  very  fliort  dme,  the  fcene  ftiiftsi 
and  the  connexion  of  the  family  in  pofleffion 
of  the  eftate,  renders  the  fucceflloij  of  ^he 
daughters  of  that  family  much  more  hatur^, 
than  the  calling  in'  of  thofe  who  are  mere 
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firahgers,  and  whofe  connexion  with  the  grant- 
or can  with  difficulty  be  traced. 

In  the  same  way,  when,  fmling  heirs  male, 
the  heirs  whomfoever  of  the  body  of  the  eldefl 
Ion  are  called,  and  failing  them  the  heirs  whom- 
foever of  the  body  of  the  fecotkd  fon,  andfo  oa 
of  the  other  fons,  the  fame  objedion  occurs 
that  has  been  made  to  calling  the  daughters  of 
the  grantor ;  and  therefore,  it  has  been  propos- 
ed to  call  in  the  heirs  whomfoever  of  the  lafl: 
heir  male  in  pofleflion  of  the  eftate. 

Thefe  are  confiderations,  it  muft  be  confefl^ 
ed,  fitter  for  the  grantor  of  the  deed,  than  for 
the  conveyancer.  But  it  is,  no  doubtj  the 
duty  of  the  man  of  bufinefs,  to  bring  the  com- 
fequence  of  fuch  deftinations  fully  before  the 
grantor,  that  he  may  judge  and  decide  for  him- 
felf ;  and  in  this  view,  perhaps,  a  mediuik 
ought  to  be  ftruck,  and  the  grantor  fhould  fe- 
cure  the  fucceffion  of  his  immediate  defceiid- 
ants,  by  providing,  that  if  the  fucceffion  in  the 
male  line  fail,  during  the  lifetime  of  his  own: 
daughters,  then  they  are  to  be  preferred  to  the 
daughters  of  the  heir  male  in  pofleffion :  But 
fhould  the  fucceffion  not  open  by  the  failure  of 
the  male^ine,  during  the  lifetime  of  his  daugh- 
ters, the  daughters  of  the  heir  male  in  ppffeffion 
ihall  be  preferred 
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When  the  hdr  whomfoever  of  the  body  of 
the  laft  heu:  male  in  poflJbifioa  is  called^  in  pre- 
ference to  die  dai^ters  of  the  grantor,  the 
deftination  will  be  thus  exprefled, 

JDesHnatian  to  Heits  MaJcj  and  to  the  Heirs 
whomsoever  qf  the  body  cf  the  last  Heir  Mule 
m  possession,  Sfc.  ^c. 

**  To  and  in  favour  of  myself,  and  the  heirs- 
male  of  my  own  body,  whom  all  failing,  to 
"  the  heir  whomsoever  of  the  body  of  the  last  heir- 
male  of  my  body,  who  shall  have  possessed  the 
said  entailed  estate  under  this  destination  ;  whom 
FAILING,  to  the  heir  whomsoever  of  the  body  of 
any  subsequent  heir  male  of  my  body,  who  may 
not  have  succeeded  to  the  above  estate  iinder 
this  destination,  and  that  in  the  order  of  the  seni- 
ority  of  the  said  heir  male  ;  whom  failing,  to 
the  heir  whomsoever  of  the  body  of  the  immedi- 
ately preceding  heirs-male  who  may  have  succeed- 
ed,, and  so  on  in  their  order  upwards  through  the 
heirs-male  who  may  have  succeeded,  or  who,  had 
they  been  alive  when  the  succession  opened,  would 
have  succeeded  under  this  destination;  whom 
FAILING,  to  the  heirs  whomsoever  of  my  own 
body  J  WHOM  AJ^L  FAILING,  to  my  own  nearest 
heirs  and  assignees  whomsoever.  The  eldest  heit 
female,  or  the  heir  of  her  body,  excluding  all  o* 
ther  heir&  portioners,  and  succeeding  always  with- 
out division  through  the  whole  course  of  the  suo* 
cession  under  this  destination.  '^ 


CLAUSE  OP  ti£tnii«r«  W]^ 

f 

Destination  to  a  New  JFam^. 

The  longeft  defiination  can  be  no  more 
than  a  repetition  of  the  fame  claufe^  applied 
to  other  families ;  and  where  the  grantor 
means  to  call  in  a  new  family,  they  are 
brought  in  immediately  before  calling  the  heirs 
whomfoever  of  the  grantor,  which  opens  up 
tiie  fuccession  to  the  remoteft  heir  at  law. 
Thus,  in  the  preceding  deftination,  after  the 
words, •^WHOM  ALL  FAiLiNG,tomyown  near- 
*'  eft  heirs  and  aflignees  whomfoever,'*  you 
bring  in  the  new  &mily  in  this  manner : 
WHOM  FAILING,  to  my  brother  L,  and 
the  heirs  male  of  his  body,''  &c.  The 
deftination  to  the  heirs  or  aflignees ,  whomfi> 
ever  of  the  grantor  terminates  the  whole,  and 
calls  in  the  remote  heir  of  the  grantor,  fo  as 
to  exclude  the  right  of  the  Crown,  This  laft 
deftination,  in  place  of  calling  in  the  heirs 
er  aflignees  whomfoever  of  the  grantor,  may 
^l  in  the  heirs  or  aflignees  whomfoever  of 
the  heir  laft  called  to  the  fucceflion. 

DesUnatum  to  a  Son^  and  Clause  qf  Betuni. 

1.  When  the  eldeft  fon  is  married,  and  the 
father  gives  an  eftate  to  him,  and  the  heirs  of 
the  marriage,  he  will  naturally  make  it  return 
to  himfelf  and  his  other  fbns,  failing  the  heirs 
male  of  that  marriage. 


«^  SEE  AND  JLIF£R£NT. 

It  may  be  expn^fied  in  this  manner  : 

•*  To  and  in  favour  of  C  D,  my  eldest. son, 
and  the  heirs  male  of  his  marriage  with  N$ 
WHOM  FAILING,  to  the  hcirs  male  of  his  body  in 
any  subsequent  marriage;  whom  failing,  to 
return  to  myself,  and  to  my  heirs  and  affignees 
whomsoever :  '*  Or,  "  To  and  in  favour  of 
C  D,  my  eldest  son,  and  the  heirs  male  of  his 
body ;  whon  failing,  to  return  to  myself,  and 
to  my  heirs  and  affignees  whomsoever.  '* 

Fee  and  Liferent 

1.  A  right  may  be  given  to  a  fon  and  hi$ 
.wife,  in  conjunct  fee  and  liferent,  and  to  their 
children  in  fee,  in  this  manner : 

**  To  and  in  favour  of  C  D,  my  eldest  son, 
and  L  M,  his  spouse,  in  conjunct  fee  and-  life- 
rent, for  her  liferent  use  allenarly,  and  to  the, 
heirs  of  the  said  marriage  in  fee ;  whom  fail- 
ing, to  the  heirs  or  assignees  whomsoever  of  the 
said  CD." 

Or,  where  it  is  meant  to  give  the  liferent 
in  part  of  the  provisions  of  the  marriage  cori- 
tradt,  the  deftinatiori  will  be, 

"  To  and  in  favour  of  C  D,  niy  eldest  ion, 
and  L  M,  his  spouse,  in  conjunct  fee  arid  life?* 
rent,  for  her  liferent  use  alleriatly,  and  in  imple- 
ment, so  f^r,  of  the  provisions  in  her  favour,  con- 
tained in  her  contract  of  marriage  with  the  said. 
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C  P,  ANB  to  the  heirst  oi  the  said  marriage  ia 
fee;  whom  railing,  to  the  heirs  or  assignees 
whomsoever  of  the  said  CD." 

Or,  where  it  is  meant  to  give  the  fee  of  the 
eftate  to  the  heir  of  the  marriage,  and  a  fidu- 
ciary fee  only  to  the  hufband,  it  will  be  ex- 
prefled  in  this  manner  : 

"  To  and  in  favour  of  C  D,  my  eldest  son, 
and  L  M,  his  spouse,  and  the  longest  liver  of 
them  two,  in  liferent,  for  their  liferent  usfe  alien- 
ariy,  and  ta  the  heirs  of  the  body  of  the  said 
C  D,  in  fee ;  whom  failing,  to  the  said  C  D, 
his  heirs  or  assignees  whomsoever.*'* 

Or,  a  right  of  this  kind  may  be  given  fim- 
ply  to  a  fon,  thus  : 

"  To  and  in  favour  of  C  D,  my  eldest  son^  in 
liferent,  for  his  liferent  use  allenarly,  and  to  the 
heirs  of  his  body  in  fee  ;  whom  failing,  to  the 
said  C  D,  his  heirs  or  assignees  whomsoever. " 

Or,  a  fiduciary  fee  may  be  attained  by  fuch 
a  deHination  as  this  : 

**  To  and  in  favour  of  C  D,  my  eldest  son, 
and  L  M,  his  spouse,  and  the  longest  liver  of  them 
two,  to  this  special  end  and  intent,  that  they  shall 
hold  the  lands  and  others  after  conveyed  for  their 
own  proper  liferent  use,  and  for  the  like  liferent 
use  of  the  longest  liver  only,  and  quoad  ultra,  in 
trust  for  the  heirs  to  be  lawfully  procreated  of  their  / 
bodies  ;  and  failing  the  said  C  D  and  L  M,  and 
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Ae  lieiri  of  their  bodte^v  tbeo't^  the  heks  and  as*, 
s^oes  Mvhomsoever  of  the  said  C  D.  ^ 

2»  In  the  &me  manaer,  a  father  may  convey 
an  eftateto  his  dai^hter^  ^^ing  ^  her  the  fee. 
The  deflinadon  wiU  be  thus  exprefl^ : 

^*  To  and  in  favour  of  L  M,  tty  daughter,  and 
C  D,  her  spouse,  in  conjiind  fee  and'lifetdnt,  for 
his  liferent  use  allenarly,  and  to  the  children  of 
the  marriage  in  fee  j  whom  failing,  to  the  heirs 
of.Ae  bpdj  of  the  said  L  M  hi  ai^y  sujjsequent 
n^rriage;  whom  faxlikg^  to  her  heirs  or^  assig- 
nees .whomsoever^'*     . 

.A  iather,  ia.di^oningto  his  married  daugh* 
Jte^r^.may  wifli  to  exclude  the  hufband's  claims 
and  powers  of  management ;  in  which  cafe  the 
ideftination  will  be  exprefled  in  thefe  terms : 

*^  To  and  in  favpur  of  L  M,  my  daughter,  in 

liferent,  and  the  heirs  of  her  body  in  fee  :  whom 

FAILING  j  to  her  heirs  or  Assignees  whomsoever.  '* 

*  Aria  after  the  difpbntive  claiife,  there 'will  he 

a  claufe  of  this  kind  inferted : 

*'  But  expressly  excludino  the  present  or  fu- 
ture husband  of  my  said  daughter  from  all  right 
orinterett  m  the  ssud  latjids,  py  yearly  tents  there- 
of, injviPtue  o£  the  jus  mariti^  or  courtesy  of  Scot- 
land. Peclajlwq  ^expr€S8ly,jthat  thclarids  and 
rent^^  thereof  shgll  liot  be ,  liable  to  the  debts  or 
deeds  of  the  present^  nor  oFafty  future  husband  of 
ihy  said  daughter,  nor  subject' to  the  diligence  of 
the  creditors  of  sUfch  husband!  impowering,  as 
she  is  hereby  ijsipowereDj  the  said  L  M,  without 
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the  c^isent  of  her  husband^  to  uplift  and  discbarge 
the  rents  of  the  said  lands,  and  to  tise  and  employ 
the  same  as  her  own  exclusive  property ;  tore- 
move  and  in-put  tenants,  and  to  do  every  thing  in 
relation  to  the  management  of  the  said  eftate  as  if 
she  were  still  unmarried.  " 

3.  There  is  still  another  deflination  in  fee 
and  liferent,  which  is  used  in  prai^ce,  and 
which,  carried  to  any  extent,  would  introduce 
a  new  ipecies  of  entail.  The  grantor  fubftitute^ 
one  liferent  to  another,  in  this  manner :  *•  To 
**  and  IN  favour  of  C  D,  my  eldeft  fon,  in 
^^  liferent,  during  all  the  days  of  his  lifetime, 
**  for  his  liferent  use  allenarly,  and  to  the  heiiis 
"  of  his  body  in  fee ;  whom  failin(>,  to 
^  E  F,  my  fecond  fon,  in  liferent,  during  all 
"  the  days  of  his  lifetime,  for  his  liferent  ufe 
^  allenarly,  and  to  the  heirs  of  his  body  in  fee ; 
•*  WHOM  FAILING, "  and  fo  on  through  all 
the  other  children. 

2.  Destination  to  Strangers* 

1.  If  it  be  meant  to  give  an  eftate  to  two 
perfons  joindy  during  their  liveS|  and,  on  the 
death  of  either,  to  ^ive  his  fhare  to  his  heir,  the 
deftination  will  be  thus  exprefied  :  *'  To  and  in 
"  favour  of  CD,  and  E  F,  jdndy,  aiid  to  their 
**  heirs. " 

VOL.  III.  C  • 
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2.  Where  the  heirs  of  the  pcrfon  predeceaf^ 
ing  are  excluded,  and  the  whole  is  meant  to  ga 
to  the  furvivor  and  his  heirs,  the  deftination 
will  be  in  tbefe  terms :  **To  and  in  favour  of 
C  D  and  E  F  jointly,  and  to  the  longeft  liver 
of  them,  and  to  his  heirs. " 

3.  If  again  it  be  intended  that  the  fiirvivor 
of  the  two  fhall  have  the  liferent  of  the  whole, 
and  that  on  his  death  -  the  heirs  of  both  fliall 
come  in  equally,  the  terms  of  the  deftination 
will  be,  "  To  and  in  favour  df  C  D  and  E  F, 
in  conjund  fee  and  liferent^  and  to  their  heirs 
equally.  " 

4.  If  we  fuppofe  farther,  that  it  is  intended 
to  give  one  of  two  difponees  a  right  of  fee, 
and  the  other  a  right  of  liferent  only,  we  are 
direded  by  Mr  Erlkine,  b.  3.  tit  8.  §  35".  ta 
exprefs  the  deftination  in  this  manner :  "  Ta 
and  IN  favour  (rf*  C  D  and  E  F,  and  to  the  heirs 
of  C  D.  "  This  deftination  makes  C  D  fiar, 
and  E  F  only  a  liferenter ;  or  it  may  be  ex- 
prefled  in  this  manner  :  "  To  and  in  favour  of 
CD  and  E  F  in  joint  liferent,  and  to  the  faid 
E  F  if  he  fliall  furvive,  for  his  liferent  ufe  al- 
lenarly,  and  to  CD,  his  heirs  and  affigqees 
whomfoever,  in  fee.  *' 
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il.  Burdens  iiND  CoNDiridvi  afffctino' 

THIS  toEEC. 

...  -    . .  . 

In  the  preceding  example  of  the  dHjpofitioni 
to  an  heir,  the  only  burden  on  die  right  arifes 
£:oni  th^  referveld  power  of  altering,  of  of  bur- 
dening or  felliiig  thei  fubje£l }  and  as  thefe  are 
neceflarjr  in  this  deed^  to  enable  the  proprietor 
to  retaih  a  power  over  hid  eftate^  they  may  be 
cdnfidered  as  making  part  of  the  fimple  form 
of  the  deed.  But  there  are  tilually  other  bur- 
dens impofed  on  iht  difpohee,  and  I  fhall  givef 
examples  of  thbfe  that  will  mbft  gfenetally  oc-i 
cur.  They  are  inferted  immediately  after  the? 
difpofitive  claufe. 

.1  -    .  i  •  .  e  ■  , 

i .  Clatcses  Relative  to  the  Debts  df  the 

Grantor. 

The  claiife  relative  to  the  debts  of  the  gtarit-^ 
or  h  a  common  claufe  in  this  deed^  and  is  thufi 
exprefled : 

^^  But  under  this  burden  aiid  Condition,  a^ 
it  is  hereby  expressly  provided,  that  the  said 
C  D  and  his  foresaids  shall^  upon  theit  succeeding 
to  the  said  lands  and  others,  in  virtue  hereof,  be"^ 
l^urdened  with  the  payment  of  all  the  just  and 

C2 
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lawful  debts  that  shall  be  owing  by  mt  at  the  time 
of  my  death. " 

Sdmetimes  the  foHdwing  addition^  is  made' 
to  this  claufe : 

"  And  also  with  the  payment  of  the  several 
sums'  crontained  in  any  bonds  of  provision  aire^tdy 
gtanted,  or  which  ma^  hereafter  be  granted  by  me, 
in  fevotfr  of  my  other  children,  or  of  such  legacies 
as  I  may  at  any  time  bequest ;  TNiy  that,  in*  so^ 
far  as  my  moveable  estate  and  effects  shalt  not  be 
9ufEcient  lor  answering  and  paying  my  debts,  and 
childrens'  provisions  and  legacies.  ^'  . 

This  is  the  common  form  of  diis  claufe,  bur- 
dening the  difponee  with  the  debts  ;  but  where, 
k  is  meant  to  lay  the  debts  on  the  difponee,^ 
without  giving,  himr  relief  againft  the  heir  of 
executor,  the  burden  will  be  thus  exprefled : 

^'Burdening,  as  I  hereby  burden  the  said 
lands,  with  the  payment  of  my  debts  and  funeral 
expenses,  and'  of  any  bonds  of  provision  made,  or 
to  be  made  by  me,  and  of  such  legacies  as  I  have 
given,  OF  may  at  any  time  bequest ;  and  which 
debts,  provisions^  and  legacies,  the  said  C  D,  by 
liis  acceptance  hereof,  binds  and  dbl^iges  him  and 
his  foresaids  to  pay,  without  claiming  relief  there- 
of from  my  heirs  or  executors,  or  from  any  other 
property  or  estate  belonging  to  me :  And  ftrrthcr, 
if  any  part  of  the  said  debts,  provisions,  or  lega- 
cies, shall  have  been  paid  by  any  of  my  heirs,  the 
said  C  D,  by  a^xeptance  hereof,  binds  and  obliges^ 


I^iin^  ^and  this  foresaids,  to  relieve  such  person  or 
perspp^s  of  thfc  ^ups.so  pa^d  by  ,th^m. " 


2.  Reserve^  Facidty^  and  Real  Burden. 

Wliere  there  is  fimply  a  claufe  burdening 
the  heir  with  tlie  debts  of  the  grantor,  there 
jpay  alfb  be,^.  ppwpr  referve4  of  laying  a  cer- 
tain fum  upon  the  dlfponee  :  This  .will  be  .^one 
either  by  referving  a  faculty  to  burden,  or  by 
creating  the  debt  a  real  burden  on  the  eftate 
from  the  firft.  Where  the  grantor  referves  a 
faculty  to  burden,  it  m^y  be  :tp  cre^^^e  either  a 
jeal  or  a  perfonal  hurdeu. 

I  * 

Reservfid  Faculty  qf  Creating  a  Personal  Obliga* 

tidn  on  the  Disponee. 

*,*  As  ALSO,  With  and  under  this  condition, 
that  by  accepting  hereof,  the  said  C  D  shall  be 
boutid  to  pay  to  such  person  or  persons  as  I  shaH 
liereafter  app6int,  at  the  first  term  of  Whitsunday 
or  Mardnmass  after  my  death,  the  sum  of  loool. 
Sterling,  with  interest  thereof  from  the  time  of 
Jus  entry  to  ihe  said  lands.  *^ 

'  Jteserved  Faculty  of  Creating  an  Heritable 

SetmHty. 

f^  R£SEB.viNa  ALWAYS  to  myself  full  power 


\ 


3$  RZS^RVED   lACULTY — HBRITABLE. 

|md  FACULTY,  at  any  time  in  my  life,  and  even  oa 
deathbed,  to  burden  the  said  lands  hereby  con* 
veyed,  themselves,  with  the  sum  of  i  cool.  Sterlingi^ 
to  be  paid  to  any  person  or  persons  I  shall  appoint 
to  receive  the  same,  and  that  at  the  first  term  of 
Whitsunday  or  Martinmas  after  my  death,  and 
bearing  interest  from  that  time  ^  whiqh  ^um  and 
Interest  the  said  C  D,  by  accepting  hereof,  binds 
and  obliges  hini,  and  his  foresaids,  to  pay  in  terms 
of  the  obligation  to  be  granted  by  me  under  thi^ 
jeserved  faculty*.: 


a  * 


Real  Burderu 

*' But  pECLARiNG  ALWAYS,  as  it  is  hereby  ex^ 
pressly  provided  and  declared,  that  the  lands 
and  others  above  disponed,  are  hereby  disponed 
wiTU  and  under  the  express  burden  of  the 
sum  of  loooL  Sterling,  papble  by  the  said  C  Q 
and  his  foresaids  to  £  ]f,  his  heirs  or  assig- 
nees whomsoever,  against  the  first  Whitsunday  or 
Martinmas  after  .my  death,  with  the  due  and  law. 
ful  interest  thereof  from  that  time,  and  during  the 
not  payment  thereof;  which  sum  I  hereby  express- 
ly declare  to  be  a  real  burden  on  the  said  Jands, 
and  burden  this  conveyance  therewith.  *' 

This  burden  mull  be  repeated  in  the  procu- 
ratory  of  refignation  and  precept  of  fafine,  an4 
it  muft  enter  the  fafine,  in  order  to  render  it 


*  The  forms  by  which  these  faculties  are  exercised  will  b|f 
feen  amojig  the  other  de^ds  connected  with  this  titl^, 


COKDITIQHS  S&CXTRXNO.  TH£  8UCC£f  SIOK.      39 

real  and  effed;ual  againft  the  ads  and  deeds  of 
ihe  heir. 


^.  Conditions^  Securing  the  Estate  in  the  Lint 
of  Stcccession  marked  out  hy  the  Destination. 

There  may  be  regulations  for  preferving  the 
eftate  in  the  line  of  heirs  marked  out  by  the 
deftination^  without  conftituting  an  entail ;  for. 
In  the  proper  and  technical  fenfe  of  that  word, 
the  entail  is  a  deed  executed  under  the  direc^ 
tion  of  the  a6:  1685,  and  with  all  the  requifites 
of  that  ftatute.  It  is  by  the  obfervance  of  thefe 
regulations  that  the  eftate  is  put  beyond  the 
reach  of  creditors;  and  it  is  only  where  the 
deed  is  capable  of  producing  .that  efFe<^,  that 
there  is,  properly  fpeaking,  an  entail  j  although, 
no  doubt,  in  a  more  general  fenfe,  where  the 
deed  cuts  off  the  right  of  the  heir  at  law,  it  may, 
as  Mr  Er&ine  obferves,  be  piled  a  Tailzie. 
But  it  is  my  objeft  to  explain  here  every  de6d 
that  falls  fliort  of  the  regular  ftatutory  entail  j 
and  therefore  I  give  examples  of  the  following 
conditions,  which  are  commonly  ufed  tg  fecur^ 
the  continuance  of  the  deftinarion. 

«...  Tk     .  ,       .  . 
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ProhUnUon  to  alter  the  Order  of  Succession'' 

These  conditions  are  all  introduced  as  bur-* 
dens  on  the  dispositive  clause. 


•  ♦ 


^^   ^5  ALSO,    PROVIDING    and    DECLARING,   ^t 

it  is  hereby  provided  a^d  declared,  that  i^ 
shall  not  be  in  the  poorer  of  the  said  C  D,  nor  of 
any  other  of  the  heirs  of  provision  before  speci- 
fied, to  recal  or  alter,  totally  or  partially,  nor  to  add 
to  or  change  the  order  of  succession  before  writ- 
ten ;  nor  to  do  any  other  act  or  deed,  directly  or 
indirectly,  whereby  the  same  may  jt^e  anywise  al- 
tered or  disappointed ;  declaring  all  such  acts  andt 
deeds  (6  be  in  themselves  void  and  null. '.' 

Prohibition  to  sellj  or  to  contract  Debt 

I     ■  *        I  /  •      •     •  .   • ' 

< 

^^  Providing  always  and.  declaring,  a$  it 
is  .hereby  expressly  provided  and  declarep, 
that  it  shall  not  be  in  tb?  power  of  the  said  C  D, 
xipr  of  any  of  the.  heirs  of  provision  ^bove  $peci- 
f^ed,  to  SELL,  or  GIFT,  or  onerously  or  gratifitously 
DisJposE  of  th^  said  subjects,  nor  to  contract  debt 
thteeon^  nor  in  any  shape  to  burden  the  same. '- 

•  .  _ 

ObligaUon  to  hear  the  Name  and  Arms* 

"  Providing  always  and  declaring,  as  it 
is  hereby  specially  provided  and  declared,  that 
the  said  C  P>  and  the  whole  heirs  of  provision 
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above  deacrlb^dy  and  the  husband  of  any  heir  fe^ 
inale  succeeding  under  the  above  destination,  shaH 
be  held  and  obliged,  as  they  are  hereby  expressly 
obliged,  to  assume,  and  constantly  to  retain  and 
|;>ear,  the  surname,  arms  and  designation  of  9 
of  9  as  their  own  proper  surname, 

arms  and  designation,  in  all  time  after  their  sue* 
<:eeding  to  the  said  lands  and  e3tate«  ^^ 

i 

Irritancy  mth  which  the  Conditions  muty  he 

enforced^ 

5'  Declarinq  hereby,  th^t  if  the  said  C  D,  » 
or  any  of  the  substitutes  aboye  described,  .$ha{l 
s^U,  .or  gift,  or  onerously  or  gratuitously  dispose. 
oi  the  said  subjects,  or  contra<;t  debt  thereon,  or 
shall  in  any  shape  burden  the  same,  or  shall  re- 
cal  or  alter^  totally  or  partially,  or  add  to  or 
change  the  order  of  succession  hereby  established, 
or  shall  not,  on  their  succeeding  ib  the  said  e- 
state,  assume,  and  constantly  bear  the  surname, 
arms,  and  designation  of  B  of  ,  in 

manner  herein  prescribed,  then,  aiid  in  either 
of  these  cases,  the  person  so  contravening  shall, 
for  him  or  herself,  lose  all  right,  title  arid  inte- 
rest to  the  said  lands  and  others  above  disponed  ; 
and  the  same  shall,  ipso  facto^  fall,  accresce  and 
belong  to  the  next  heir  under  the'  above  destina- 
tion, though  descended  of  the  contravener's  bo- 
dy, who  would  have  succeeded  had  ,the  contra- 
yener  been  naturally  dead.     And  it  shall  be  law- 
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ful  to  the  heir^  who  shall  have  right  through  the 
contravention  or  irritancy  of  a  preceding  heir, 
xirhether  that  heir  be  descended  of  the  ccmtraven* 
er's  body  or  not,  to  sue  for  and  obtain  declarator 
upon  the  contravention ;  and  upon  the  irritancy 
of  the  contravener's  right,  to  serve  heir  to  the 
person  who  died  last  vested  and  seised  in  the  said 
lands  and  estate  preceding  the  heir  contravening ; 
AND  thereby,  or  by  adjudications,  or  by  any  o- 
ther  formal  way  competent  in  law,  to  establish, 
in  his  or  her  person,  the  right  and  title  to  the 
lands  ;  and  the  heir  $o  succeeding,  as  well  as  the 
remaining  substitutes,  shall  be  bound  by  all  the 
conditions  of  this  deed,  in  the  same  manner  as  if 
he  had  succeeded  to  the  estate  on  the  death  of  the 
heir  contravening.  ** 

Obligation  to  possess  under  the  Deed. 

"  As  ALSO,  with  and  under  this  condition^ 
that  the  said  C  D,  and  the  whole  heirs  of  provi^* 
sion  above  described,  shall  be  obliged  to  possess 
and  ENJOY  the  said  lands  and  estate,  by  virtue  of 
these  presents,  and  of  the  charters  and  infeft^ 
ments  to  follow  hereon^  and  by  np  other  right  or 
title  whatever.  ^* 

4*  Revocation  of  former  SetUements^ 
Simple  Revocation. 

",  And  I  hereby  revoke  and  recal  all  for* 
per  dispositions,  assignations,^  or  other  deeds,  in 


1 


'i 
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iavonr  of  whatever  person  or  persons  the  same 
may  hare  been  granted,  which  can  in  any  shape 
interfere  with  the  purposes  of  this  deed ;  and  I 
hereby  bbclare  all  such  to  be  void  and  null,  t0 
;ill  intents  and  purposes. " 


Conditional  MewcaUoru 

OV  if  it  be  meant  to  revoke  a  former  setde» 
ment  only  for  the  purpose  of  giving  effect  to 
the  new  deed,  the  clause  may  be  expressed  ia 
this  fornu 

^^  And  in  order  to  give  validity  to  these  pre* 
sents,  I,  in  virtue  of  my  reserved  powers,  do 
hereby  (but  under  the  condition  herein  after  ex* 
pressed),  revoke  and  recal  all  former  settle- 
ments, and  all  deeds  executed  by  me,  that  can 
interfere  herewith  ;  and  in  particular  a  deed— (^(?« 
scribe  it.)  But  under  this  express  condition 
and  DECLARATION,  that  if  it  shall  so  happen 
that  these  presents  shall  be  reduced  on  any  ground 
competent  in  law,  or  if,  from  any  cause  whatever, 
they  shall  prove  ine6fectual  for  conveying  the  sub- 
jects herein  described  to  those  to  whom  they  are 
hereby  destined,  then  I  hereby  recal  the  above 
REVOCATION,  and  DECLARE  that  the  deeds  fall- 
ing under  it  shall  remain  in  full  force,  in  the 
same  manner  as  if  these  presents  never  had  been 
granted,  to  the  effect  that  my  succession  may 
^t;n  any^  event  be  opened  up  to  rny  heir  at  law* " 
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These  clauses  contain  most  of  theccMiditioiis 
that  ate  to  be  met  with  in  the  di^ociition  to  aa 
heir ;  and  I  shall  only  give  the  form  of  a  claiise 
of  redemption,  for  the  purpose  of  calling  in  an 
heir  who  may  be  supposed  to  be  dead;  by 
which,  in  case*  of  his  appearance,  he,  or  the 
heirs  of  his  body,  may  at  any  time  reclaim 
thpir  place  in  the  succession,  without  derang- 
ing the  order  of  the  destination,  or  by  which, 
in  case  of  his  not  appearing,  subsequent  heirs 
may  enter  without  embarrassment.  The  c^se 
supposed  is  that  of  a  second  son ;  and  the  clause 
is  so  conceived,  as  to  give  him  a  right  to  enter 
on  the  (leath  of  his  elder  brother,  and  the  fail- 
ure of  heirs  of  his  body.  The  destination 
will  be  in  favour  of  all  the  sons  in  their  order, 
in  the  common  way,  excepting  the  fecond  fon, 
.whose  name  will  be  n^entioi^ed  ip  the  follow- 
jng  clause  only, 

^  Anji  in  case  of  the  death  ^f  the  said  C  D, 
iny  eldest  son,  without  heirs  inale  pf  his  own  bo- 
^y,  or,  in  ca^e  of  their  existence,  on  rthe  failure 
of  heirs  male  of  hk  hod^p  the  said  lands  and  e- 
gtate  are,  ^nd  shall  be ,j^eveemable  by  £  D,  my  se- 
^nd  lawful  son,  or  tkp  heirs  male  of  hi$  Iy>dy,  frq^i 
flm  per^pn  under  t|ie  above  destination  ne^t  in  o^r 
^er  to  the  heir^  male  of  the  body  of  the  said  Q  D, 
9  jcjfrpm  any  otJier,of^he  substitutes  qr  heirs  of  prq- 
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vhfoh  p6ssessing  under  the  above  destiaation;  anix 
THAT  by  payment  to  the  person  so  in  possesaion^of 
tbe  sum  of  5!.  Sterling,  upon  any  term  of  Whitsun-i 
day  or  Martinmas,  the  said  £  D,  or  the  heirs  male 
of  his  body,  shall  think  jfit,  after  the  succiession  shall 
have  opened  to  those  succeeding  to  the  said  G  D, 
or  to  the  heirs  male  of  his  body,  in  manner  fore-* 
said- '' 


I  shall  close  this  section  with  the  form  of  a 
deed  devised  for  the  purpose  of  preventing  an 
heir  under  a  former  destination  from  reducmg 
a  new  deed  to  a  different  series  of  heirs« 

IIL    Example  of  the  Disposition  to 

AN  Heir  burdened. 

Disposition  to  an  Heir  under  certain  Conditions 
in  regard  to  altering  the  order  of  Stcccession^ 
and  bearing  the  Name  and  Arms^  and  with  a 
Conditional  Provision  in  favour  of  an  Heir  vn- 
der  a  former  Destination^  provided  he  ratifies 
tJie  Deed. 

"  I,  A  B,  esq,  do  hereby  give,  grant,  alie- 
nate and  dispone,  heritably  and  irredeemably, 
TO  and  in  favour  of  C  D  j  whom  failing  by  de- 
cease, to  E  D  his  second  lawful  son,  and  the  heirs 
of  his  body;  whom  failing,  to  G  D  his  third  law- 
ful son,  and  the  heirs  of  his  body;  whom  all  fail- 
Utg,  to  my  nearest  heirs  and  assignees,  all  and 
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WHOLE— *(Aere  deserihe  Ae  fand5)~with  sdl  rights 
title,  interest,  claim  of  right,  property  and  posses^ 
sion,  which  I,  or  my  predecessors  or  amlK)rs5  h&d; 
have,  or  anywise  might  have,  claim,  or  pretend  4& . 
the  said  lands  and  others  foresaid^  but  that"  al^ 
WAYS  with  and  under  the  conditions,  provisiofis, 
limitations  and  declarations  underwritten,  viz« 
WITH  and  UNDER  this  provision,  as  it  is  herd>y^ 
specially  provided  and  declared, that  as  oftenas 
the  succession  to  the  said  lands  and  others  {halt 
devolve  upon  heirs  female,  the  eldest  daughter^ 
or  heir  .female,  and  the  descendants  of  her  body, 
shall  exclude  all  other  heirs  porticmers,  and '  sUt-^ 
ceed  always  without  division,  throughout  the 
whole  course  of  succession ;  as  also,  with  and 
under  this  limitation,  a^  it  is  hereby  expressly 
PROVIDED  and  declared,  that  it  shall  not  be 
lawful  to  the  said  C  D  or  any  of  the  substitutes 
above  mentioned,  to  alter,  innovate,  or 
CHANGE  the  foresaid  destination,  or  order  of 
succeflion,  nor  to  do  any  deed,  directly  or  indi- 
rectly, whereby  the  said  lands  and  estate,  and 
others  above  disponed,  may  be  any  ways  evicted, 
and  the  subsequent  heirs  disappointed  of  their 
succeffion  to  the  same,  according  to  the  order  of 
the  foresaid  substitution  and  destination;  declar-' 
ING  hereby,  all  such  alterations  and  deeds  to  be^ 
ip&o  facto  J  void  and  null ;  a»fd  with  and  under 
this  CONDITION  and  provision  ALtvAYs,  that 
the^aid  C  D  and  the  whole  other  heirs  and  sub^ 
sdtutes  above-mebtioned,  as  well  male  as  female-^ 
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^Ro  shall  su^cceed  to  the  latkls  above-nMnttooed, 
and  the  husfa^d  of  any  heir  female  so  succeedingt 
shall  be  hjbld  and  obliged  to  assume,  and  con* 
linually  retain,  use,  and  bear  the  surname^ 
arms,  and  designation  of  B  of  ,  as  their 

own  proper  surtiame,  arms,  and  designation,  in  all 
time  after  their  succeilion  to  the  said  lands;  de- 
claring hereby,  that  if  the  said  C  D,  or  any  o- 
ther  of  the  heirs  and  substitutes  above-mentioned, 
shall  do  in  the  contrary  thereof,  or  shall  gratuit- 
ously dispose  of  the  said  estate,  or  in  any  shape 
alter,  innovate,  or  change  the  order  of  succession 
hereby  established ;  then,  and  in  that  case,  the 
person  so  contravening  shall^  for  him  or  herself 
alone,  forfeit  all  -right  and  interest  to  the  said 
lands  and  others  hereby  disponed,  and  the  same 
shjall,  in  the  case  foresaid,  ipsofacto^  fall  to  the 
next  heir  in  the  order  of  succession,  though  de- 
scended of  the  contravener's  body  :   And  it  shall 
be  LAWFUL  to  every  heir  who  shall  thus  acquire 
a  right  to  the  estate  by  the  contravention  of  a 
former  heir,  to  sue  and  obtain  declarators  on  the 
contravention,  and  to  serve  heir  to  the  person  who 
died  last  vest  and  seased  in  the  said  lands  and 
estate  preceding  the  heir  contravening ;  and  there- 
by, or  by  adjudication,  or  by  any  other  formal 
and  legal  method,  establish  in  his  or  her  person  a 
full  and  complete  title  to  the  said  lands ;  and  the 
heir  so  succeeding  on  the  contravention  shall  hold 
and  possess  the  estate^  under  the  same  conditions 
and  limitations  in  every  particular,  as  any  other 
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heir  under  tliis  deed ;'  and  with  and  ukdbr 
CONDITION  ALWAYS,  that  m  case  the  heirs  cf  the 
body  of  the  deceased  M  N  shdl,  at  any  time  with* 
in  year  and  day  after  my  death,  (or  if  at  the  time 
of  my  death  such  heirs:  be  rninor^^  or  forth  of 
Great  Britain,  then,  in  case  they  shall,  mrithin 
year  and  day  after  their  attaining  majority,  or 
conung  to  Great  Britain),  execute  such  supple- 
nfientary  deed,  ratifying  and  homologating  this  pre- 
sent disposition  and  settlement,  as  shall  be  directed 
and  advised  by  for  fully  assuring  to  the 

said  C  D  and  the  heirs  hereby  called,  an  absolute 
and  secure  right  to  the  said  lands  and  others  here* 
by  disponed  ;  then  and  in  that  case,  the  said 
C  D,  and  the  heirs  hereby  called,  and  in  right 
of  the  said  lands  and  others  hereby  disponed  for 
the  time,  shall,  by  acceptance  hereof,  be  bound 
and  OBLIGED  to  content  and  pay  to  the  heirs  of 
the  body  of  the  said  deceased  M  N,  the  sum  of 

Sterling,  with  the  interest  there- 
of,  from  the  first  term  of  Whitsunday  br  Mar* 
tinmas  after  my  death.  But  declaring,  that 
in  the  event  of  no  such  supplementary  deed  be- 
ing executed  within  the  time  or  times  above  li- 
mited ;  or  in  the  event  of  the  said  heirs  attempt- 
ing any  reduction  of  this  present  settlement, 
then  the  CONDITION  and  obligation  hereby 
imposed  on  the  said  G  D,-  and  the  other  heirs 
hereby  called,  shall  cease  and  be  determined,  and 
have  no  effect  whatever  against  them,  or  any  ot 
them*    I^  which  lands  and  others  above  dis* 


.|}^4#  I.<h^  §|i4  A  B  ;»i^p  mi  o^li^b  me»  my 
J^tO^  aA4  9llC^fs$|or$f^  duly  and  validly  tp  infef; 
^f39^,  ^#l^e  ,cJb$  ^ai4  C  D  (  whom  failiho,  the 
ighfr.Jb^i^.  ap4  sp})ptitute5  above  speciiiedy  and 
xh^  l>f  two  Sffdit^l  Jpfe^ments  and  manners  6( 
b^l/^^  i  jhe  gft^  tjb#reof  to  b§  h^ld  pf  and  un* 
der  9i9»  BS4  my :  l^regaiils,  ia  fre^  blench,  for 
ptya^i^f  pf  a  pediiiy  Sicpts  ippt^ey  on  the  ground 
e£  iW  s«i<i  li^x)d?»  ^t  i^e  ^/erm  <?f  Whitsijindiay 
y^»^}y»  if  9iike4  alltt^arly ;  cif  fii'ocBi  me  and  my 

tom^fiiitif.  of  oUf  pw»  si^peTix^riB  thereof,  in  tt^ie 
sta^p^  m^sm^ei'^  a&d  gs  freely  in  a)l  respects  as  I 
ho^  «^r  may  h<^d>  th^  Srai»e  myself,  and  that 
eUher  by  re^igiiati^a  or  i^onfirjoi^ition^  pr  botb^ 
ihe^oae  iH^ikhQU^  pcej^ifie  to  the  other.  An9 
£qp  f>}^^ijtg  ihp  «^4  i]^6fti|9ei|t  by  ^.esioi^a^ 
•rioNj   I  feenefey  MAjtjs,   constitv-tb  ^fkd  a?^ 

jpintly  tod  Aevca»ljy,  my  WfuJ  procurators, 
£Qtr  m^f  and  iji  my  iidlAef  to  hbsigi^,  as  I  hereby 

i.iV£<L^  AJUU  and  wh^|u$  the  ju^ds^  teinds,  mills, 
^ings»  ^4  ot))ers  before  dispPAcd^  lyviigy  fy>w^ 
tA^  and  desci^lbed  a«  iiferepid^  ^n  the  h^tpd^  of 
my  immediate  lawful  ^pi^iiiprf  pf  the  f  jg^me,  or  ^ 
tkir  ^^Qpimissloi^^^  i«t  ti^P»  pame,:hayh^  pp^er  fp 
te):f;ive  resig»aMion$».  ajwi  thierei^pivi  to  grgnt  ^ey 
}i[ifeftmeiMi#  ih  ^Aypyi^i  ap4  6ai  m^  ^ifefitBi^tf 
of  the  m\w^  ftp  b^  mAde  ^4  gr«m«i4  tp  the  f  9m4 
C  D  ^  WHOM  FAiU-i^p*  tp  4h.e  pthflr  Mrj^  an4 

ittb^ituites  ftb»ve  m$i|ti^9«4»  hwi»W  m4  i^ir»<* 

VOJL.  IIX« 
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deemably,  in  due  and  competent  form;  but  al- 
ways WITH  and  UNDER  the  conditions,  provi- 
sions, limitations,  and  irritancies  above  written ; 
ACTS,  instruments,  and  documents  in  the  pre* 
misses,  to  ask  and  take,  and  generaUy  every  o* 
ther  thing  to  do,  which  to  the  office  of  prdcura- 
cory,  in  the  like  case,  is  known  to  belong ;  ra- 
tifying hereby  and  confirming  whatever  my 
said  procurators  shall  lawfully  do,  or  cause  to  be 
done  in  the  premises.  And  further,  I  here- 
by ASSIGN  and  dispone  to  the  said  C  D,  and 
the  heirs  above  mentioned  in  their  order,  not 
ONLY  the  rents  of  the  said  lands  and  others,  from 
and  after  my  death,  but  also  the  title  deeds 
and  securities  of  the  said  subjects,  with  the  whole 
clauses,  tenor,  and  contents  thereof;  But  sav- 
ing and  RESERVING  always  to  me,  at  any  time 
of  my  life,  and  even  on  deathbed,  full  power  and 
liberty  not  only  to  revoke,  alter  or  annul 
these  presents,  in  whole  or  in  part,  but  also  full 
power  to  SELL,  alienate,  or  gratuitous^ly  dis- 
POSE  of  the  said  subjects,  or  to  burden  them  with 
debt,  or  in  any  way  I  may  think  proper,  as  free- 
!y  as  if  these  presents  never  had  been  granted: 
But  declaring,  that  the  revocation  or  altera- 
tion of  these  presents  is  not  to  be  inferred  from 
hnplication  or  construction,  but  to  be  proved  by 
writing  only ;  and  in  case  of  no  such  writing, 
THEN,  although  these  presents  shall  be  found  ly- 
ing in  my  custody^  or  in  the  custody  of  any  other 
person,  undelivered,  yet  I  hereby  declare,  the 


:     WITH  BURDENS,  &C.  5I 

*airife  to  be  ajS  sufficient  as  if  formally  delivered ; 

WITIi     the    NQT-DELIVERY    whcreof  I    DISPENSE 

for  ever :  And  I  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or 
Other  Judged'  books  competent,  therein  to  remain 
for  preservation  j  and  thereto  cifrNSTituirE 

my 
•procurators,  &c»  Further,  I  hereby  desire 
iind  require  you 

.  / '.    '  jointly  and  severally,  my 

.bailies,  in  that  part,  to  the  effect  after  mentionedj, 
specially  constituted,  that,  on  sight  hereof,  ye 
.pass  to  the  ground  of  the  lands  and  others  above 
written,  respectively  and  sQccessively,  or  to  any 
particular  place  thereof,  in  virtue  of  a  proper  dis- 
pensation, and  there  give  and  Deliver  to  the 
said  G  D,  or  the  other  heirs  above  named,  he- 
ritable STATE  and  SASINE,  with  actual,  real,  and 
corporal  possession  of  all  and  whole  the  lands, 
teinds,  mills,  fishings,  and  others  above  dispon-* 
cd,  lying  and  described  in  maimer  foresaid,  and 
that  by^  delivering,  to  the  said  C  D,  or  to  any  o- 
ther  of  the  said  heirs,  or  to  his  or  their  attorney 
or  attomies,  in  his  or  their  names,  bearers  here- 
of, of  earth  and  stone  of  and  upon  the  ground  1 
of  the  said  lands,  with  all  other  symbols  usual 
and  liecessary.     But  always  with  and  under 
the  conditions,  provisions,  limitations,  irritancies,^ 
burdens,  declarations,  or  reservations  above  writ- 
ten J    and  this  in  no   ways   ye   leave   undone : 
Which  to  do,  I  commit  to  you,  jointly  and  ser 

D  2 
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verally^  my  full  power  t>y  this  my  precept  of  8ft« 
sine,  directed  to  you  for  that  e&dt*    Ik  vitkim 


In  these  forms,  conMing  of  tlie  Htjiple- 
form  of  the  difpofition  of  an  eilate,  and  of 
the  difpofition  of  an  eftate  with  various  tnuv 
dens  and  conditions,  and  with  the  aid  of  the 
various  fonns  of  ddtination,  and  of  the  other 
clauses  and  conditions  to  be  met  with  in  this 
deed,  I  would  flatter  myfelf  the  ftudratt  will 
find  materials  worthy  of  his  attention,  and  the 
man  of  bufmess  forms  that  will  fuit  flie  differ** 
ent  deeds  he  may  have  to  prepare. 


I  next  proceed  to  the  general  fettlement,  in 
which  Moveable  Property,  as  well  as  fieritage, 
is  difpofed  of  to  Heirs* 


GHAF4 


l>JSB0i  OF  sucextfioM*  53 


BBB9BBH 


CHAP.    III. 
Qr  THE  Deeds  regulating  the  Total 

SUCCESSIOK  Of  THE  GraNTOR. 


In  regulating  a  perfon's  total  fucceffion,  there 
was,  at  one  time,  a  doubt  how  far  a  teftam^i- 
tary  deed  could  confiftendy  be  united  wiA 
the  conveyance  of  a  landed  eftate,  which,  from 
its  nature,  muft  be  in  the  form  of  a  deed  inter 
viva^ :  But  it  has  been  long  perfidy  under- 
ftood,  that  there  is  nothing  in  this  union  which 
can  affeGt  the  conveyance  of  heritage,  provid- 
ed the  proper  terms  of  conveyance  be  ufed. 

In  aixangiog  the  deeds  of  this  Chapter,  the 
principal  diftindion  will  be  made  betwixt  dktGt 
conveyances  and  conveyances  in  truft.  Dired: 
conveyances  will  have  a  fubdivifion  into  Ge-^ 
neral  and  Special  conveyances :  And,  in  treat* 
ing  of  the  Truft  Setdemeitf ,  it  will  be  proper 
to  fhow  in  whar  manner  the  objed:  of  die 
deed  is  attained. 

SECT, 
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SECT.    I. 

OF  THE  DIRECT  CONVEYANCJE  TO  AN  HEIR. 

■'■'.■  '  . 

This  Sei^ion,  as  I  have  already  obferved,  na- 
turally divides  in,to  the  General  and  Special 
Conveyance.     The  former  is  the  deed  which 
jhas  fupplanted  the  teftament,  by  parrying  e- 
very  thing  to  the  heir  of  the  grantor  which 
belongs  to  the  grantor,  not  only  at  the  date  of 
.the  difpofxtion,  but  at  the  time  of  his  death. 
The  advantage  which  it  pofleffes  over  the  tefr 
.lament,  cpnfifts  in  its  conveying  heritage  a^ 
well  ;a$  moveables,  and  in  admitting  of  an  in^ 
ventory  of  bills  and  bonds,  made  at  any  timp 
by  the  grantor,  to  be  united  with  it ;  by  which 
the  articles  in  the  inventory  are  conveyed  to 
the  difponee,  by  which  he  poflefle^  an  a£tivp 
title  in  them,  without  the  neceflity  of  a  confir- 
mation, or  of  any  other  form  of  conveyance. 
But  the  general  difpofition  lyes  under  this  dis- 
advantage, that  where  there  are  heritable  fub- 
3  efts,  the  heir  of  the  grantor  muft  concur  hep- 
fore  the  general  difponee  can  acquire  "a  feudal 
title;  or  many  forms  muft  be  gone  through 
before  the  affiftance  of  the  heir  can  be  fupplied. 
This  renders  it  neceflary,  in  treating  of  the 
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general  difpofition,  to  bring  into  view  the  means 
which  the  law  affords  to  the  general  difponee, 
of  completing  his  tide,  and  fo  lengthens  this 
part,  which  would  otherwife  be  exceedingly 
fimple.  The  other  divifion  of  the  fubje£t  will 
neceflarily  give  a  view  of  thofe  forms  by  which 
the  grantor  not  only  conveys  a  fpecial  fubje£t^ 
but  all  that  he  may  die  poflefled  of 

I.  Of  the  general  disposition. 

I*  General  Disposition. 

I,  A  B,  do  hereby  give,  grant,  assign,  and 
DISPONE,  (or  *where  the  deed  is  granted  to  a  strang-^ 
er  by  a  person  who  has  no  cltildren^  it  might  begin 
in  tliese  ter^ns^  '  I,  A  B,  failing  heirs  of  my  own 
body,  DO  by  these  presents  give,  grant,  &c.) 
to  and  in  favour  of  C  D,  his  heirs  and  assignees 
•whomsoever,  heritably  and  irredeemably,  (but 
under  the  burdens  and  declarations  after  men- 
tioned), ALL  and  SUNDRY  lands  and  heritages^ 
debts  heritable  and  moveable,  crop,  stocking,  fur- 
niture, books,  plate,  bank  notes,  money,  and,  in 
GENERAL,  my  whoIc  means  and  estate,  heritable 
and  moveable,  of  whatever  nature  or  denomina- 
tion, or  wherever  situated,  presently  belonging,  or 
which  shall  belong  to  me  at  the  time  of  my  deathj 
TOGETHER  WITH  the  whole  vouchers  and  instruc- 
tions of  the  said  debts,  and  the  writs  and  evidents 
of  my  heritable  estate ;  and  particularly, 
without  prejudice  to  the  said  generality,  the  effects 


and  8&ms  of  money  which  may  be  contained  h^ 
^ny  inventory  made  \lp  and  lugned  by  me,  as  rela-* 
live  to  these  presents,  and  Which  shall  be  as  sufll-^ 
cient  to  exclude  the  necessity  of  confirmation,  a^ 
if  every  particular  thereof  were  herein  inserted. 
Further,  I  do  hereby  bind  and  obi^ige  me  and 
my  heirs  and  successors,  to  infeft  and  sease  the  said 
C  D,  and  his  heirs  and  assignees,  iii  the  whole  lands 
and  heritages  above  disponed,  requiring  infeftment. 
to  be  held  either  ante  or  de  me*    And  for  that 
purpose,  to  make,  grant,  subscribe,  and  deliver  to 
the  said  C  D,  and  his  foresciids,  all  necessary  deeds, 
with  procuratories  of  resignation  and  precepts  of 
sasine,  and  all  clauses  necessary  for  fully  vesting 
the  premises  in  their  persons;  >vith  power,  to  the 
said  C  D)  and  his  foresaids,  to  pursue  for,  receive, 
and  discharge  the  debts  and  effects  hereby  disponed^ 
and  generally  to  4o  every  other  thing  in  relation  to 
the  premises  which  I  might  have  done  before  grant- 
ing hereof:  And,  for  rendering  these  presents  more 
effectual,  I  al^o  nominate  and  appoint  the  said 
CD,  and  his  foresaids,  to  be  my  executors  and 
universal  legators  and  intromitters  with  my 
moveable  estate,  wjth  power  to  expede  confir-. 
MATioNS  and  all  other  titles  that  may  be  necessary. 
But  these  presents  are  granted  with  this  declara- 
tion and  PROVISION,  that  the  said  C  D,  and  his 
foresaids  shall  be  bound  and  obliged,  as  by  accep- 
tation hereof  they  bind  and  oblige  themselves,  to 
pay  out  of  the  first  and  readiest  of  the  estate  and 
ejects  hereby  conveyed,  all  my  just  and  lawful 
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4ebts,  With  my  fuderal  charges^  and  any  gifts  0|r 
kgacies  I  may  thin^  proper  to  leave^  {if  the  deed 
is  ta  be  bttrdened  mth  fegadeSj  you  mil  say^  ^  and 
particularly  the  legacies  following,  payable  at  the 
j^rst  term  pf  Whitsunday  or  Martinmas  after  my 
tdeath,  vi;5.  to  E  F,  the  sum  of  &c.  *) 

Reserving  alwavs  to  myself  my  own  liferent 
u^e  and  enjoyment  of  the  whole  premises ;  with 
full  power  to  me,  at  any  time  in  my  life,  and  eYen 
on  deathbed,  to  ai^ter,  ihkovate,  pr  revoke 
these  presj^tSy  in  whole  or  in  part ;  and  to  as« 
SIGN  and  Di9l>o;!£  of  the  effects  hereby  conveyed 
in  any  manner  I  may  think  proper.  But  in  so 
far  as  these  presents  shall  not  be  altered  or  revoke 
ed,  the  same  shall  be  valid  and  effectual,  although 
found  lying  in  my  own  custody,  or  in  the  custody 
of  any  other  person  for  my  behoof,  undelivered 
at  the  time  of  my  death ;  with  the  not  delivery 
whereof,  I  hereby  dispense.  And  I  consent  to 
the  registration  hereof  in  the  books  of  Coun- 
cil and  Session,  or  other  judges-  books  competent, 
therein  to  remain  for  preservation ;  and  for  that 

purpose  CONSTITUTE 

my  procurators,  &c. 
In  witness  whereof,  &c. 

2.  Farm  of  completing  the  Title  of  the  General 

Disponee. 

Where  the  general  difponee  is  alfo  heir  a); 
law^  he  may  complete  his  title  to  the  eftate 
AS  heir,  and,  where  it  i$  necelTaiy,  be  confirm^ 


58  THE  TITLE  OF  THE 

ed  executor  under  the  deed ;  but  where  the 
difjponee  is  a  ftranger,  and  there  are  heritable 
fubjedts  falling  under  the  difpofition,  if  the  heir 
does  not  agree  to  ferve  and  convey  to  him,  the 
completing  a  title  to  the  heritage  muft  be  at- 
tended with  a  profufion  of  troublefbme  forms. 

The  firft  ftep  to  be  taken  by  the  difjponee, 
is  to  charge  the  heir  to  enter  to  his  predeceflbr : 
This  is  followed  by  a  fummons  of  cOnftitutioa  ; 
andy  fliould  the  heir  renounce,  there  is  a  decree 
eogmtionis  caufa^  and  an  adjudication;  or  there  . 
is  (if  he  does  not  renounce)  a  decree  of  confti- 
tution,  a  fpecial  charge,  an  adjudication  in  im- 
plement, and  in  either  cafe,  a  charter  of  adjudi- 
cation and  a  fafine ;  or,  where  the  grantor  of 
the  general  difpofition  has  not  been  infeft,  there 
will  be  a  general  fpecial  charge  and  an  adjudi- 
cation, by  which  the  difponee  will  acquh'e  right 
to  the  unexecuted  procuratories  and  precepts  on 
which  he  may  be  infeft.  Such  are  the  fteps 
by  which  the  difponee,  without  the  aid  of  the 
heir,  muft  complete  his  right  j  and  I  fliall  now 
give  examples  of  the  forms. 


General  Charge. 


The  general  charge  paffes  on  a  bill  prefented 
Xp  the  Lords  5  but  th^  bill  iioes  not  require  any 
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warrant,  and  the  moft  material  bufinefs  is  to 
hasve  it  directed  againft  the  heir  of  inveftiture. 

JBHl  of  the  General  Oiarge. 

My  Lords  of  Council  and  Session,  unto  your 
Lordships  humbly  nieans  and  shows,  your  servi- 
TOR  C  D,  that  1  have  sundry  actions  to  prpsecutc 
at  my  instance  against  E  F,  {mention  his  relation* 
ship  to  the  deceased)^  heir  apparent  of  the  deceased 
A  B,  for  payment  of  sundry  debts,  and  implement- 
ing  and  fulfilling  to  me  of  certain  deeds,  disposi- 
tions, obligations,  and  other  writs  granted  in  my 
favour  by  the  said  A  B ;  and  although  I  have 
frequently  desired  the  said  E  F,  to  make  payment 
of  the  sums  of  money,  and  to  fulfil  the  foresaid 
deeds,  yet  he  not  only  refuses  to  do  so,  but,  to 
my  manifest  defraud  and  prejudice,  wilfully  lyes 
forth,  and  will  not  enter  himself  heir  to  the  said 
A  B,  nor  make  up  any  title  to  him,  to  the  effect 
that  I  may  pursue  the  foresaid  actions  and  causes 
against  him,  and  such  other  actions  and  causes  as  I 
have  to  lay  to  his  charge,  or  might  lay  to  the  charge 
of  the  said  A  B,  were  he  still  in  life. 

May  it  therefore  pljease  your  Lordships^ 
to  grant  warrant  for  letters  of  general  charge  in 
the  premises,  in  common  form.  According  to 
JUSTICE, .  &c.  M.  N/s  bilL 
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Frayer  (^ihe Bill "ti^fiereihe  Heir  is  out  cf^ 

Kingdom* 

MAYstTHsitCFoits  PX»BAS£  your  Lordships,  to 
grant  warrant  for  letters  of  general  charge  in  the 
premises,  and  containing  warrant  for  charging  the 
faid  £  Fy  as  forth  of  Scoftlan^,  in  common  form. 
According,  &Cf 


Where  the  Heir  is  Minor. 

Mat  it  thxkefore  please  your  l^ordships,  to 
grant  warrant  for  letters  of  general  charge  in  the 
premises,  and  containing  warrant  to  charge  the 
tutors  or  curators  of  the  $aid  £  F,  ijf  he  any  has, 
for  their  interest,  ia  co^mpfi  form.    AccorbxnGj 


This  bill  being  prefented  at  the  bill-chamber 
i&  marked  by  the  clerks,  and  pafled  of  courfe 
by  the  Lord  Ordinary  on  the  Ulls.  It  then 
becomes  the  warrant  erf*  the  letters  of  general 
charge^ 

General  Cfmrge  to  enter  Heir. 

George,  by  the  grace  of  Godjofthe  united  king-* 
dom  of  Great  Britain  and  Ireland,  King,  Defender 
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messengers  at  atms,  our  Stiffs  ia 
that  part,  jointly  and  «evera%,  specially  coasdtuted^ 
oii££Tm'9 :  Whbreas,  it  is  humbly  meant  and 
fthown  to  as  by  our  jlovlti  C  Of  that  he  ha$ 
wndry  actions  to  prosecttOe  at  his  instance  agatait 
£  F^  heir  apparent  of  the  deceased  A  B,  for  pay^* 
ment  'of  sundry  debts^  and  for  implementing  and 
fntfilUng  to  the  complainer  of  certain  deeds,  dispo- 
sitions, obligations,  and  other  writs  granted  by  the 
said  A  B  to  bkua ;  akd,  although  the  complaiaer 
has  frequently  desh-ed  the  said  £  Fto  make  pay^ 
ment  to  him  of  the  said  sums  of  money,  and  to  fuU 
fil  the  foresaid  deeds,  vet  he  »ot  only  refuses  so 
to  do,  BtJT  also,  a  manifest  defraud,  hurt,  and 
prejudice  of  tile  complainer  there  went,  wilfully  iyes 
forth,  and  will  not  enter  himself  heir  to  the  said 
A  B,  nor  make  «p  any  tides  to  him,  to  the  efibct 
that  the  complainer  may  pursue  the  foresaid  actions 
against  him,  and  su^h  other  a^fUons  as  the  toojb' 
plainer  has  to  lay  to  his  charge,  m  might  lay  to 
the  charge  of  the  said  A  B  were  he  yet  in  life  i 
WHEREi^afi,  necessary  it  is  that  the  complainer 
have  these  our  letters,   directed  at  his  instance, 
against  the  said  £  F,  in  manner  and  to  the  effect 
underwritten  : 

Our  will  is  hjsrefore>  and  we  charge  you, 
that,  on  sight  hereof,  ye  pass,  and  in  our  name  and 
authority,  lawfuUycoMMAND  andcHAR4^E  the  said 
E  F  personally,  or  at  his  dwelling-place,  to  en- 
ter himself  h^ir  in  general  to  the  ^d  deceased  A  B 
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WITHIN  FORTY  DAYS  iiext  after  he  is  chafged  t>j 
you  thereto,  conform  to  act  of  Parliament ;  with 
CERTIFICATION  to  him  if  he  fail,  that  the  coirt* 
plainer  shall  have  such  action,  process,  and  execu* 
tion  against  him,  as  he  might  have,  were  he  the 
said  E  F  entered  heir  to  the  said  A  B,  notwith- 
standing  he  wilfully  lyes  forth,  and  will  not  enter 
heir  to  him ;  or,  as  the  complainer  might  have 
against  the  said  A  B,  were  he  yet  living,  for  pay- 
ment and  satisfaction  to  the  complainer  of  the  said 
sums,  and  implementing  and  fuIfilUng  of  the  $aid 
deeds,  dispositions,  and  obligations  and  other 
writs.  According  to  justice,  conform  to  act 
of  parliament,  as  you  will  answer  to  us  thereupon ; 
WHICH  to  do  we  commit  to  you,  jointly  and  seve* 
rally,  full  power,  by  these  our  letters,  delivering 
them  by  you,  duly  executed  and  indorsed,  again  ta 
the  bearer.  Given  under  our  signet,  at  Edin- 
burgh, the  first  day  of  October,  in  the  forty- 
third  year  of  our  reign,  1803. 

Ha:  deliberatione  Domnorum  ConciliL 

MN. 
Written  by  O  P,  my 
S^neted  i.  Oct.  1803.        clerk,  on  this  and  the 

preceding  pages* 

Alterations  on  the  Letters  of  General  Charge.- 

1.  liliere  the  Heir  is  Abroad* 
Where  the  heir  is  out  of  the  kingdoai,  the 
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I 

bill  musS:  pray  for  a  warrant  to  charge  him  ad 
forth  of  the  kingdom  ;  and  the  will  of  the  let- 
ter^  must  be  expressed  in  thefe  terms : 

**  Our  will  is  herefore,  and  we  charge  you, 
that  on  sight  hereof  ye  pass,  and  in  our  name  and 
authority,  COMMAND  and  charge  the  saidE  F 
personally,  or  at  his  dwelling-place,  if  within  Scot- 
land, and,  if  forth  thereof,  by  open  proclamalidn 
at  the  market-cross  of  Edinburgh,  pier  and  shore 
of  Leith,  to  enter  himself  heir  in  general  to  the 

said  A  B,  AND  THAT  WITHIN  FORTY  DAYS  IkQXt 

after  he  is  charged  by  you  thereunto,  conform  to 
act  of  Parliament ;  with  certification,  *'  &c. ' 


Wheri  the  heir  was  forth  of  Scotland,  it  was 
formerly  customary  to  charge  him  on  6o  days ; 
but  the  act  of  33d  Geo.  III.  ch.  74.  fection  9. 
enacts— 

*'  That  the  inducuB  of  a  charge  to  enter  heir> 
shall  in  no  case  exceed  40  days,  whether  the  per- 
son charged  be  within  the  kingdom  or  out  of  it.  '* 

2.  Where  the  Heir  is  Minor. 

Where  the  heir  is  minor  the  will  of  the  let- 
ters will  be — 

**  CoMMANDand  charge  the  said  E  F  personal- 
fy,  x>r  at  his  dwelling-place,  and  his  tutors  or  cura^ 
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t6r$^  if  hcaay  bas^  for  .their  inter^^  bfi^feU  prpcla-^' 
malion  at  the  xaarketctoss  tii  j  and  other 

places  needful,  to  obtain  the  md  i  F  duly  stud 
lawfully  served  heir  in  general  to  the  said  deceased 


r» 


3*  WJiere  ike  H&r  is  MinoTt  Und  Qui  of  Om 

Kingdom*  • 

In  this  cz&Q  the  w^  runs  in  these  terois : 

^^  doMMAKD  and  CHARGE  the  said  £  Fpersonat 
}jr,<)r  at  his  dw^Uing^plate,  if  within  Scotland,  and 
if  forth  thereof^  by^s^^proctainatiodat  the  maxlkt^ 
cross  of  Edinhufgh,  pier  and  shore  of  Leiih,  and 
his  tutors  and  curators,  if  he  any  has,  for  thmr  in« 
terest,  by  ope^  proclamatipn  at  the  market-cross  of 
,  and  other  places  needful,  to  obtain  the 
said  £  F  duly  and  lawfully  served  heir  jn  general 
to  the  said  A  B,  and  that  within  the  spaces  foU 
bwingy  viz.  within  forty  days,  '*  &c. 

4.  Second  and  Subsequent  Charged. 

The  act  3.3  Gep»  III.  ch*  7**  secOpipL  9* 
proyides-~ 

*•  That  after  one  charge^  whether  general  or 
Special,  has  been  given  at  the  instance  of  any  crc^ 
ditar,  £very  subsequent  charge  at  the  instance  of 
the  same,  or  qf  any  other  creditor ^  may  )^t  upon 
the  indudcs  of  ao  Aaiys  only.  *^ 

XM 
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The  letters  of  general  charge  are  fubfdribed 
by  a  writer  to  the  fignet,  and  ftatnped  with 
his  Majefty^s  fignet.  They  then  become  a 
warrant  for  the  nieflenger  to  charge  the  heir 
to  enter.  This  is  done  by  leaving  a  copy  of 
charge  fot  the  heir,  at  his  dwellihg-houfe ;  or, 
if  he  be  out  of  the  kingdom,  copies  are  affixed 
at  the  market  crdfs  of  Edinburgh,  pier  6f  Ldth 
and  fhore  of  Leith,  in  common  fdrm^  and  an 
execution  returned  by  the  meffenger  on  the 
back  of  the  letters.  Thefe  letters  may  be  exe- 
cuted againfl  the  heir  immediately  after  the 
death  ^of  the  anceftor ;  but  the  fumihons  g£ 
conilttutibn  cannot  be  raifed  within  the  year 
given  by  law  to  the  heir  to  deliberate.  After 
the  year  is  elapfed,  the  general  charge  and 
fummon^  of  conftitution  may  be  raifed  and 
executed  together ;  but  the  full  inducia  of  both 
muft  ftill  be  allowed  feparately« 

Summons  of  Comtitutmu 

The  summons  of  conftitation  is  neceflary 
for  procuring  a  perfonal  decerniture  againft  the 
heir,  which  may  be  the  ground  of  an  adjudi- 
cation.    In  this  a£tion,  the  heir,  to  prevent 

VOL.  in.  E        *• 


\ 
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any  perfonal  decree  from  going  out  againft  him, 
may  appear  in  court,  and  renounce  the  fuc- 
ceffion;  in  which  c^e,  a  decree  cognitionis 
caufa  is  pronounced,  on  which  the  purfuer  may 
bring  an  adjudication  againft  the  barecHtas 
jacens  of  the  predeceflbr.  This  diligence,  as  it 
proceeds  net  againft  the  heir,  but  againft  the 
eftate  of  the  anceftor,  requires  no  fpecial 
charge ;  and  in  order  to  be  prepared  i(x  die 
renunciation  of  the  heir,  it  is  competent  to  in« 
fert  in  the  ilimmons  of  conftitution  a  condufion 
contra  bareditatem  jacentem^  on  which  an  ad- 
judication, without  any  new  a<ftion,  may  in- 
ftantly  follow.  But  then  there  is  a  peculiarity 
to  be  obferved  here :  for  although  the  fummona 
of  conftitution,  where  it  contains  no  conclufioa 
for  adjudging,  may  be  brought  againft  the  heir 
Immediately  on  the  expiry  of  the  year,  with* 
out  waiting  for  the  runmng  of  the  days  of  the 
general  charge  ;  yet,  if  the  fummons  is  to  con- 
tain a  conclufion  for  adjudging  the  eftate  in 
cafe  of  the  heir's  renouncing,  the  year,  as  well 
as  the  days  of  the  general  charge,  ought  to  be 
allowed  to  expire  before  raifing  the  aftion. 

I  {hall  fuppofe  that  the  fummons  of  confti- 
tution contains  a  conclufion  againft  the  eftate,  in 
cafe  of  the  renunciation  of  the  heir.  A  bill 
will  then  be  required ;  though  that  would  not 
have  been  nec^ifary  in  a  iummohs  of  conftitiv- 
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tion  alone.     The  fummons  of  conftitudon  and 

*  < 

adjudication  runs  in  thefe  terms  ; 

Summons  tfOmstituthny  *  containing  a  Concit$sion 
Jar  Adjudging  in  case  the  fteir  shall  renounce. 

GeorcJe,  by  the  grace  of  God,  of  the  United 
kingdom  of  Great  Britain  and   Ireland,   King,  \ 

Defender  of  the  Faith,  to  *! 

messengers  at  arms,  our 
sheriffs  in  that  part,  jointly  and  severally,  specially 
conftituted,  greeting  :  Whereas  it  is  humbly 
meant  and  shown  to  us,  by  our  lovite  C  D,  that 
A  B,  by  a  general  Dist'osiTioK,  of  date  ^ 

QAVE^  GRANTED,  and  Disi^oNED,  to  aAd  iu  fa-'* 
vour  of  the  pursuer,  his  heirs  and  assignees  whom* 
soever,  but  under  the  burdens  and  conditions  there* 
in  mentioned,  all  and  sundry  lands,  heritages,) 
debts    heritable  and   moveable,   crop,   stocking, 
furniture,  books,  plate^  bank  notes  and  money, 
and  in  general,  his  whole  means  and  estate,  herit* 
able  and  moveable,  of  whatever  nature  or  deno* 
mination,  or  wherever  situated,  then  belongings 
or  which  should  belong  to  him  at  the  time  of  his 
death ;    by  which  disposition  the  said  A  B 
BOUND  and  obliged  him,  his  heirs  and  succeffors, 
to  infeft  and  sease  the  pursuer  and  his  foresaids, 
in  the  whole  lands,  and  other  heritages  therein  ^ 
disponed,  requiring  infeftment ;  and  for  that  pur« 


This  example  trill  serve  for  a  simple  summons  of"  eon&ti^ 
tutlon^  by  attending  to  the  directioi^  on  page  70* 

E    a 


! 
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pose  tOMAK'E^  GRANT,  SUBSCRIBE,  andDELlVElt 

to  the  pursuer,  and  his  fpresauds,  all  necessary 
deeds,  with  procuratories  of  resignation,  and  pre- 
cepts of  sasine,  and  all  other  cla'uses  requisite,  fof 
fully  vesting  the  said  subjects  in  their  persons,  as 
the  said  general  disposition,  of  date  foresaid,  more 
fully  bears :  That  the  said  A  B  having  died 
without  implementing  the  above  recited  obligation, 
the  said  pursuer  raised  letters^  of  general  charge  at 
his  instance,  against  £  F,  heir  (^describe  his  par- 
ticular characteryf  of  the  said  A  B,  and  in  virtue 
thereof  caused 

messenger,  on  the  day  of  charge 

the  said  E  F  to  enter  himself  heir  in  general  to 
the  said  A  B,'  within  forty  days,  conform  to  ace 
of  Parliament  j  (t)  and  although  the  pur- 
suer ha9  oftien^  reqmred  the  said  £  F,  heir  foresaid 
of  the  said  A  B,  to  make  up  and  establish  in  his 
person,  at  the  pursuer's  expense,  full  and  com- 
plete titles  to  the  lands  and  others  before  describ-^ 
ed,  and  thereafter  to  denude  himself  thereof  in 
iavour  of  the  pursuer,  yet  he  refuses,  at  least  de- 
lays, so  to* do;  THEREFORE  the  said  £  F,.  as  heif 
ibres^d  of  the  said  A  B,  at  least  as  lawfully 
charged  to  enter  heir  to  him,  in  manner  above 
written,  or  as  otherways  representtnghim  on  one 
or  other  of  the  passive  titles  known  in  law,  ou&ht 
and  SHOULD  be  decerned^  and  ordained,  by 
the  decree  of  the  Lords  of  our  Council  and 
Sessioii,  to  purchase  and  procure  himself  (at 
the  pursuer's  expense,)  served  and  retoured  a» 
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hek  foresaid  to  the  said  A  B,  or  under  the  pro«* 
per  character  required  by  the  investiture  or  o- 
ther  titles  of  the  saidJands,  in  the-lands  and  others 
following,  which  pertaiine^  to  die  said  A  B  at  the 
time  of  his  death,  viz.  In  all  and  whole  (here  tfie 
lands  will  be  described)^  as  also  all  other  lands, 
heritages,  heirship-moveables  and  heritable  estate, 
and  debts  which  pertained  to  the  said  deceased  A  B 
at  the  time  of  his  death,  akd  that  by  service, 
r^tour,  and  infeftment,  or  other 4egal  method,  ac- 
cording to  the  state  of  che  ^rights  thereof,  as  they- 
stood  in  4he  ^r«on  of  the  said  A  B  at  the  time  of 
his  death  ;  and  immediately  on  completing  there- 
of, to  dispone  and  make  over  the  said  lands  and 
heritage  to  the  pursuer  and  his  foresaids,  omni  ha^ 
UK  modo  quo  de  jure  ^  and  for  this  purpose  to 
MAKE,  SUBSCRIBE,  and  DELIVER  a  valid  and  suf- 
ficient disposition  of  the  lands  and  others  gene- 
rally and  particularly  before  mentioned,  to  and  in 
fsLvour  of  the  pursuer,  and  his  heirs  and  assignees 
whomsoever,  containing  an  obligation  to  infeft  him 
and  them,  to  be  held  a  ^  vel  deseoi  the  grantor, 
with  a  procuratory  of  resignation,  precept  of  sa- 
sine,  clause  of  warrandice  from  fact  and  deed,  as- 
signation to  the  rents  of  the  «aid  lands,  due  at  the 
death  of  the  said  A  B,  since  and  in  time  coming, 
and  to  the  title-deeds  of  the  said  lands,  and  con* 
veyance  to  the  unexecuted  procuratories  of  resig- 
nation, and  precept  of  sasine,  and  whole  other 
clauses  and  obligations  contained  in  the  said  titles, 
with  all  pther  necessary  and  usual  clfiuses,  and  tx^ 
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deltYcr  therewith  the  whole  title  deeds  m  his  pqs^ 
session,  in  ordex*  th^t  tb^  heriiabk  and/irredeem<- 
able  right  of  the  said  lands  may  be  properly  vested 
ifl  the  person  of  the  pursuer  and  his  foresaids,  ag* 
eording  to  the  true  intent  and  meaning  of  the  said 
general  disposition  and  obligation  therein  contain^ 
ed»  (If  there  be  no  conclusion  f^  adjt^dication  in 
the  event  thai  the  heir  renoimees^  (and  qf  the  pro^ 
priety  of  inserting  such  a  eonclusimt  ike  man  (^ 
business  mU  jicdge^)  it  is  here  tliai  ffie  simmms  (^ 
constitution  closes  with  these  words  in  comnumjbrm  .\ 
^^  Conformably  to  the  said  general  disposition,  and 
^^  laws  and  daily  practice  of  Scotland,  us^d  and 
**  observed  in  the  like  cases  in  all  points,  "  (But 
should  a  conclusion  for  adjttdkatum  be  thought  pro^ 
per^  you  proceed  as  foUms  ;)  and  in  cAse  the 
said  %  F  shall  rbnounqjs  to  be  heir  to  the  said 
A  By  and  be  assoilzied  froni  the  above  passive 
titles,  and  decerned  against  cognitionis  causa 
imtum^  to  the  ejBfect  that  the  pursuer  may  have 
process  of  adjudication,  and  others  of  the  law 
competent,  directed,  at  his  instance,  contra  hcere^ 
dit^tem  jacentem  et  bona  mobiUa  et  immobilia^ 
which  pertained  to  the  said  A  B,  for  implement 
to  him  of  the  said  general  disposition,  granted  in 
]his  favour  by  the  said  A  B,  then  and  in  that 
KVBNT,  the  lands  and  others  foresaid,  and  after* 
mentioned,  viz.  (here  the  lands  sIuncM  be  repeated) 
together  with  the  rents  and  duties  thereof,  due  at 
the  time  of  the  said  A  B's  deaths  and  since,  by  the 
tenants  and  possessors  of  the  said  lands^  and  in 
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time  coming,  with  all  right,  title,  interest,  claim 
of  Tight,  property  and  possession,  which  was  or 
could  have  been  competent  to  the  said  A  B,  or 
which  would  have  been  competent  to  the  said  E  F 
Iiad  he  ent^ed,  and  not  renounced  to  be  heir  to 
the  said  A  B  as  aforesaid,  together  with  all  and 
sundry  titles  and  securities  thereof,  and  uneicecu- 
ted  procuratories,  and  precepts  therein  contained^ 
with  the  whole  other  clauses  thereof,  ought  and 

5HOUXD  be  ADJUDGED,  DECERNED,  and  DSCI.A&- 

£D,  by  decree  foresaid,  to  pertain  and  belong 
to  the  pursuer  and  his  foresaids,  heritably  and  ir- 
redeemably,  in  implement  and  sadsfaction  to 
them  of  the  general  disposition  above  narrated, 
and  whole  obligations  therein  contained ;  and  the 
said  pursuer  and  his  foresaids  ought  and  should 
be  ORDAINED  to  be  infeft  and  sjbased  in  the 
lands  and  others  foresaid,  so  to  be  adjudged,  to 
BE  HELD  by  them  in  the  same  manner,  and  as 
freely  in  all  respects  as  the  said  A  B,  or  his  pre* 
decessors  or  authors  hold,  or  might  have  held  the 
same,  or  as  the  said  £  F  might  hold  the  same 
were  he  not  to  renounce  to  be  heir  to  the  said  A  B ; 
AND  LETTERS  of  HORNING  should  be  ordaiucd  to 
be  DIRECTED  for  that  effect  against  the  superiors 
of  the  said  lands,  conform  to  the  laws  and  daily 
practice  of  Scotland,  used  and  observed  in  the  like 
cases,  in  all  points* 

'  Our  will  is  herefore,  that  ye,  in  our  name 
and  authority,  lawfully  summon,  warn,  and 
.CHARGE  the  said  £  F  personally,  or  at  his  dweL 
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ling-pIace  if  within  Scotland,  upon  twehty-onk 
and  SIX  days  warning  ;  and,  if  forth  thereof,  l^. 
open  proclamation  at  the  market-cross  of  Edin- 
burgh,  pier  and  shore  of  Leith,  upon  sixty  and 
FiFTEiN  days  warning,  for  first  and  second  diets, 
TO  COMPEAR  before"  our  said  Lords  of  Coun- 
cil and  Session,  at  Edinburgh,  or  wh^re  they 
-rfiay  happen  to  be  for'  the  time,  the  ■  ■ 
and  days  of  ,  in  the! 

hour  of  cause,  with  continuation  of  days,  to  an- 
swer at  the. instance  of  the  pursuer,  in  the  mat* 
ter  libelled :  That  is  to  say,  to  hear  and  see  - 
the  premises  verified  and  proved,  and  decree  and 
sentence  pronounced  by  Our  said  Lords,  conform< 
ably  to  the  conclusions  above  written  in  aTl  points ; 
OR  ELSE  to  allege  a  reasonable  cause  in  the  con- 
trary, WITH  CERTIFICATION  as  effcirs.  ACCORD- 
INQ  TO  JUSTICE,  as  you  -will  answer  to  us  there- 
upon ;  WHICH  TO  DO,  we  commit  to  you,  jointly 
and  severally^  full  power  by  these  our  letters,  de- 
livering them  by  you,  duly  executed  and  indorsed, 
agaiii  to  the  bearer.  Given  under  our  slgna,  aT 
Edinburgh,  the  day  of  '  , 

in  the  43d  year  of  our  reign,  i8oj. 


This  summons  is  4gned  by  a  writer  to  tlie 
signet ;  the  bill  is  its  warrant,  and  xs  kept  at 
the  signet  office,  where  the  summons  is  sig- 
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sicfted/  When  tfe  action  comes  into  court, 
fli6re  vrill  be  produced  with  it,  as  the  grounds 
ofihd  action,  the  general  disposition,  and  the 
general  charge. 

.  In  explaining  the  tide  of  the  disponee,  I  am 
first  to  suppose  that  the  heir  renounces.  He 
must,  therefore,  when  the  summons  is  called, 
take  a  d^y  for  producing  a  renunciation  ;  and, 
on  the  day  appointed,  he  will  produce  the 
renunciation  j  of  which  the  following  is  the 
form: 

.       Enunciation  to  be  Heir. 

I,  E  F,  coNSiDEjiiNG  that  I  am  convened  be- 
fore  the  Lords  of  Council  and  Session,  in  an  ac- 
tion  at  the  instance  of  C  D,  concluding  to  have 
me  decerned,  as  lawfully  charged  to  enter  heir  to 
A  B,  to  make  up  and  establish  in  my  person,  full 
and  complete  titles  to  the  lands  and  others  therein 
described,'  which  belonged  to  the  said  A  B  at  the 
time  of  his  death  ;  and  my  title  being  completed, 
then  immediately  thereafter  to  grant  and  deliver  a 
valid  and  suiEcient  disposition  of  the  said  lands  to 
the  said  C  D,  his  heirs  and  assignees,  in  terms  of  a 
genWal  disposition  executed  in  his  favour  by  the 
said  A  B,  and  to  deliver  up  the  title  deeds  of  the 
said  subjects,  in  manner  mentioned  in  the  general 
charge  an«  summons  of  constitution  raised  thereon; 
WHICH  ActioN  having  come  in  course  of  the  rolls 
before  Lord  Ordinary,  his  Lordship  as- 
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Signed  me  the  day  of  >  to  pro* 

duce  a  renunciation  to  be  heir  to  the  said  A  B> 
AND  SEEING  that  I  Can  reap  no  advantage  from 
entering  heir  to  the  said  A  B,  and  that  I  have 
resolved  not  to  enter  heir  to  him,  therefore  1 
have  renounced,  as  I  hereby  renounce  the 
privilege  of  entering  heir  to  the  said  A  B,  with  all 
benefit  or  advantage  that  might  accrue  to  me 
therefrom ;  and  I  consent  that  the  said  C  D 
shall  have  action  for  fulfilling  the  satd  obfigaticm 
come  under  by  the  said  A  B  in  manner  foresaid, 
and  that  ail  action  and  execution  shaU  be  compe^ 
tent  to  the  said  C  D,  or  others,  for  any  debts  due, 
or  obligations  come  under  by  the  said  A  B  contra 
icereditatem  jacentem  tt  bona  mobilia  et  immoUUa^ 
pertaining  to  the  said  deceased  A  B  at  the  time  of 
his  death )  and  that  decrees  cognitionis  causa 
pass  for  that  effect  in  their  favour ;  but  under 

this  PROTESTATION  ALWAYS,  that  I  shall  be  FREE 

from  all  action  and  execution  for  payment  of  the 
debts,  or  performance  of  the  obligations  come  un- 
der by  the  said  A  B  j  and  that,  on  production 
hereof,  I  shall  be  assoilzied  from  the  foresaid  pro- 
cess, and  whole  effect  thereof,  and  from  the  pas- 
sive title  oflawfully  charged  to  enter  heir  as  afore- 
said;    AND    I    consent    to    the    REGISTRATION 

hereof  in  the  books  of  Council  and  Session^  or 
other  judges'  books  competent,  therein  to  remain 
for  preservation  j  and  for  that  purpose  consti- 
tute my  procu- 
rators, &c.                /w  xcitness  whereof,  4*c. 
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Term  of  the  Renunciation  wJwre  there  is  an 

Untail. 

It  may  be  necessary,  where  the  heir  ner 
nouncing  is  an  heir  of  entail  of  the  grantor  of 
the  disposition,  ^nd  where  he  means  to  enter 
as  heir  of  entail,  though  not  under  any  charac* 
ter  that  will  infer  an  universal  representation, 
to  add  the  following  clause  to  the  protestation 
in  the  end  of  the  renunciation. 

"**  And  providing  and  declaring  further^ 
as  it  is  hereby  provided  and  declared,  that  the 
granting  of  this  renunciation  shall  noways  hurt 
or  prejudice  my  right  as  heir  of  tailzie  of  the  estate 
of  ,  under  the  tailzie  thereof  made  and 

granted  by  t  of  date  ^  and  accord* 

ing  to  the  conditions  and  regulations  of  the  3aid 
tailzie. " 

When  this  renunciation  is  produced  in  pro- 
cefs,  and  has  been  feen  and  approved  of  by  the 
purfuer,  he  enrols  the  caufe,  and  craves  the  L(^4 
Ordinary  to  decern  in  the  adion  cogniticnii 
^hufa.  The  Lord  Ordinary  pronounces  a  judg- 
ment, aflbilzieing  the  defender  from  the  paflive 
J:itles  libelled,  but  decerning  againft  him  cognU^ 
tionls  caufa^  and  grants  warrant  for  enrolling  in 
the  regulation  roll,  as  to  the  conclufion  of  adjudi- 
cation.   The  caufe  remains  in  this  ihape  till  the 
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decree  of  cognition  be  extracted  The  cpp- 
clufion  of  adjudication  ojtay  then  be  enrolled 
and  infilled  in ;  and  on  producing  the  extrad- 
ed  decree  cogmttonis  caufa^  the  Lord  Ordinary 
of  the  week  will  pronounce  decree  of  adjudicar 
tion  contra  b^rcditatem  jacentem^  in  terms  of  the 
concluflon  of  the  libel. 

All  that  is  faved  by  this  mode  of  procedure, 
i$  fin^ply  .the  e^peofe  of  executing  a  new  fum- 
mons,  and  the  running  of  freih  inducia.  It  is^ 
therefore,  the  more  general -practice  to  libel  at 
firft  a  fummons  of  conftitution  only,  2ind  theij 
to  raife  a  new  and  separate  fummons  of  adjudi- 
cation. This  new  adtion  proceeds  without  any 
charge  againft  the  heir ;  and  to  complete  this 
view,  I  fubjoin  the  fc»'m  of  the  fummons  <^ 
adjudication. 

Smnnons  qf  Adjudication  on  the  Jiecipee  cogni- 

tionis  causa. 

George,  &c.  Whereas  it  is  humbly  meant 
and  shown  to  us  by  our  lovite,  C  D,  {copy  the 
Jormer  summons  till  you  come  to  (J),  then  proceed  in 
thiswayX  that  on  these  grounds  the  pursuer  rais- 
ed an  action  at  his  instance,  before  our  IJords  of 
Council  and  Session,  against  the  said  £  F,  as  heir 
foresaid  of  the  said  A  B,  and  concluding,  that  he^ 
as  heir  foresaid,  or  as  lawfully  charged  to  enter 
heir  to  the  said  A  B,  or  as  otherwise  representing 


J 
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him  on  one  or  other  of  the  passive  titles  known 
in  law,  should  be  decerned  and  ordainedt,  by 
decree  of  the  said  Lords,  to  purchase  and  procure 
himself  (at  the  pursuer's  expense),  served  and  re« 
toured  as  heir  foresaid  to  the  said  A  B,  or  under 
the  proper  character  pointed  out  by  the  investitures 
or  other  titles  of  the  lands,  in  the  lands  and  others 
therein  and  herein  after  described,  which  pertained 
to  the  said  A  B,  at  the  time  of  his  death ;    and 
ALSO,  in  all  other  lands,  heritages,  heirship-^move- 
ables,  and  heritable  estates  and  debts  which  per- 
tained to  the  said  deceased  A  B,  at  the  time  of  his 
death,  and  that  by  service,  retour,  and  infeftmeiit, 
or  other  legal  method,  according  to  the  state  of  the 
rights  of  the ,  said  subjects ;  and  immediately  on 
completing  thereof,  to  dispone  and  make  over' 
the  same  to  the  pursuer  and  his  foresaids  omni  habili 
modo  quo  dejure;  and  for  that  purpose,  to  make, 
grant,  suBscRiBB,and  deliver  a  valid  and  suffi- 
cient disposition  of  the  lands  and  others  before  men- 
tioned, to  and  in  favour  of,  the  pursuer  and  his 
heirs  and  assignees  whomsoever,  containing  the  se- 
veral clauses  therein  specified,  in  order  that  the  he- 
ritable and  irredeemable  right  of  the  said  subjects 
might  be  properly  vested  in  the  pursuer  and  his 
foresaids,  according  to  the  true  intent  and  meaning 
of  the  said  general  disposition  and  obligations  there- 
in contained. .  In  which  action,  the  said  E  F, 
having  compeared  and  produced  a  renunciation 
signed  by  him,  of  date         ,  whereby  he  renoun- 
ced to  be  heir  to  the  said  A  B,  and  all  benefit  and 
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advantage  arising  therefrom,  our  said  Lords,  iii 
respect  thereof >  on  the        day  of  ,'  assoil- 

zied the  said  £  F  from  the  passive  titles  libelled ; 
BUT  DECERNED  against  him  cognitionis  causa  tan^ 
twnj  to  the  effect  that  the  pursuer  might  have  pro- 
cess of  adjudication  and  others  of  the  law  compe- 
tent, directed  and  led  at  his  instance,  contra  Fuere^ 
^tatemjacentemet  bona  mobiUa  et  immobiUa^  which 
pertained  to  the  said  deceased  A  B,  or  which 
might  have  pertained  to  the  said  £  F,  if  be  had 
entered  to  him,  and  not  renounced  in  manner  fore- 
«aid»  for  fulfilling  and  implementing  to  the  pur&uer 
of  the  said  general  disposition  and  whole  conditions 
therein  contained »  as  the  same  more  fully  bears ; 
THEREFORE,  necessary  it  is  for  the  pursuer,  that  in 
iMPLEMENTof  the  Said  general  disposition,  granted 
to  him  by  the  said  A  B,  the  lands  and  others 
foresaid,  vi^.  (^here  describe  tfiem)  tooethe  h  with 
the  rents  and  duties  thereof,  due  at  the  death  of 
the  said  A  B,  since  then  and  in  all  time  coming, 
WITH  all  right,  title,  interest^  claim  of  right,  pro* 
perty  and  possession  competent  to  the  said  A  B, 
OR  which  would  have  been  competent  to  the  said 
E  F,  had  he  entered  and  not  renounced  to  be  heir 
to  the  said  A  B,  in  manner  foresaid,  together 
with  the  title*deeds  of  the  said  lands,  and  unexecut- 
ed procuratories  and  precepts  therein  contained, ' 
OUGHT  and  should  be  adjudged,  decerned, 
and  declared  by  decree  of  our  said  Lords,  to  per- 
tain and  BELONG  to  the  pursuer,  his  heirs  and 
assignees  whomsoever,  heritably  and  irredeemably. 
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IH  IMPLEMENT  and  satUfactioa  to  him  and  tKetnof 
the  general  disposition  above  narrated,  and  whole 
obligations  therein  contained.  And  the  superiors 
of  the  said  lands  and  others,  ought  and  should 
be  ORDAINED  by  decree  foresaid,  to  infeft  and 
SEASE  the  pursuer  and  his  foresaids  in  the  lands 
and  OTHERS  so  to  be  adjudged^  to  be  held  by 
them  in  the  same  manner,  and  as  freely  in  ail  re- 
spects, as  the  said  A  B,  or  his  predecessors  or  au* 
thors  held,  or  might  have  held  the  same ;  or  as 
the  said  £  F  might  have  held  the  same,  had  he 
not  renounced  in  manner  foresaid :  and  letters 
OF  HORNING  should  be  ORDAINED  to  be  directed 
for  that  effect  against  the  superiors,  conform  to  the 
laws  and  daily  practice  of  Scotland,  .used  and  ob- 
served in  the  like  cases,  in  all  points. 

Our  will  is  herefore,  (in  common  Jbrm  as 
Mp.  71,  72-) 


In  one  or  other  of  thefe  ways  does  the  ge- 
neral difponee,  when  the  heir  renounces,  ob- 
tain a  decree  of  adjudication  ^gainft  the  lands  j 
but  fhould  the  heir  not  renounce,  decree  will 
go  againft  him  on  the  paflive  title  of  being 
charged  to  enter  heir,  decerning  him  to  imple- 
ment the  conditions  of  the  general  difpofition. 

There  being  thus  a  perfonal  decree  againft 
the  heir  to  make  up  his  titles,  and  to  denude 
in  favour  of  the  difponee ;  the  next  ftep  is  te 
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^pply  the  heir's  want  of  title  to  the  tatid$; 
This  is  done  by  a  charge  td  enter  heir  in  Ipfe- 
cial,  or  heir  in  genera!,  accbrdirig  to  tlie  fitua- 
tion  of  the  titles. 

If  the  purfuer  ha*  evidence  that  the  grantor 
of  the  general  difpofition  cfied  infeft  in  the 
lands,  then  a  ipeciat  charge  is  req^^ed ;  or  if^ 
on  the  other  hand^  he  has  evidence  that  the 
grantor  was  not  infeft^  and  poiieOeti  only  a- 
perfonal  right  to  the  baiiis,  then  k  gttketaL 
fpecial  charge  is  fteceflarjr;  or,  if  there  h& 
lands  in  Which  the  ailcieftoi^  was  iiffefti  as  We!! 
ais  lands  in  which  he  wis  Hot  infeft,  theh  fliefe 
two  forms  will  be  united. 

I  fhall  give  examples  of  the  letters  of  charge^' 
marking  thefe  diftinctions.  The  fetters  pals- 
on  a  bill^  which  requires  no  warrant. 

Letters  qfSpeci&l  Charge^,    - 

r  • 

George,  by  the  grace  of  God,  of  the  United 
kingdom  of  Great  Britain  and  Ireland,  E^ng,  De- 
fender of  tne  Faith,  to' 

messengers  at  arm's,  our  she- 
riffs in  that  part,  jointly  and  severally,  specially  con- 
stituted, greeting;  Wj&ereas  it  is  humbly  meant 
And  shown  to  us^  by  our  lovitk  C  D,  that 
A  B,  by  a  general  disposition  of  date  , 

GAVZ,  GRANTED,  and  DISPONE^  U>  zxkd  in  favour 
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of  the  complainer,  hig  heirs  and  assignees  whom'* 
soever,  Ahh  and  sundry  lands  and  heritages 
which  then  belonged,  or  should  belong  to  him 
at  the  time  of  his  death,  as  the  said  general 
disposition,  containing  an  obligation  on  the  said 
A  B,  his  heirs  and  successors,  to  grant  every 
necessary  deed  for  completing  the  right  of  the 
complainer  and  his  foresaids  thereto,  more  futly 
bears;  and  thAt  on  the  day  of 

he! obtained  dec^be  of  our  Lords  of  Council 
and  Session  against  £  F,  decerning  and  or* 
DAiNi^G  him,  as  representing  A  B,  on  one  or 
other  of  thf  passive,  titles  known  in  law,  at  least 
as  lawfully  cl^arged  to  enter  heir  to  him  within 
forty  days,  conform  to  act  of  Parlisunent,  to  make 
up  and  establish  in  his  person,  at  the  pursuer's 
expense,  full  and  complete  titles  to  the  said  lands, 
^s  heir  to  the  said  A  B,  under  the  proper  charac- 
ter pointed  out  by  the  investitures  and  other  titles 
of  the  estate,  by  service,  retour,  and  infeftment, 
or  other  legal  method  }  and,  immediately  on  com- 
pleting thereof,  to  grant,  subscribe,  and  deliver, 
a  valid  and  sufficient  disposition  of  the  lands  and 
others  therein  and  after  described,  to  and  in  fa- 
vour of  the  complainer,  his  heirs  and  assignees 
whomsoever,  containing  an  obligation  to  infeft  by 
double  manners  of  holding,  a  se  and  de  scy  with 
every  usual  and  necessary  clause,  that  the  heritable 
and  irredeemable  right  of  the  said  lands  may  be 
properly  vested  in  the  complainer  and  his  foresaids, 
according  to  the  true  intent  and  meaning  of  the  ^ 

VOL,  III.  F  * 
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said  general  dispo^ion,  granted  by  A  B  ill  htawt 
of  the  cmnphfaier,  in  manner  foresaid,  as  die  said 
decree  hi  Itself  more  fully  bears  ;  and  AirrnouaH 
the  said  decree  still  remains  ummplemented  by  the 
said  E  P,  and  that  the  complainer  has  frequesitly 
desired  the  said  £  F  to  fulfil  and  perform  the  same, 
(I)  YET  he  not  only  ititfu^Bs  and  beiays  so  to 
do,  but,  in  manifest  defraud,  hurt,  and  prejudice 
of  the  complainer  thereanenr,  viUuHy  lyes  forth, 
and  will  not  enter  himself  heir  m  special  to  the 
said  A  B,  (menthn  the  rehiii&nsihip)  in  ali  and 
WHOLE,  (here  describe  ^  lands)  at  as  the  said 
lands,  tenements,  and  others,  are  bounded  ^aid 
described  in  the  said  A  B  his  ri^ts  and  Meft* 
menis  thereof ;  in  vrmen  wi»e^LE  ilanm,  aftd 
others  above  described,  the  sard  A  B  died  last 
vest  and  seased  as  of  fee,  and  xnrtterdn  the  said 
£  F  MAY  purchase  and  procure  himsdf  kwfiiUy 
served,  retoured,  entered,  infelt,  and  detred  as 
heir  in  speciaf  to  the  said  deceased  A  B.  Aki> 
MOREOvBk,  in  ALL.  and  st>KDRY  hinds,  heritages, 
tenements,  annuairents,  anti  other  herttablci  sub^ 
jeqts  which  anywi^se  pertained  or  bekmged  to  the 
said  deceased  A  B,  wherein  he  died  last  test  md 
seased>  and  wherein  the  said  £  F,  his  heir,  may 
purchase  and  procure  himself  seasdd,  retoifired, 
entered,  and  infeft  as  heir  in  special  to  him,  to 
the  effect  the  complainer  may  have  aM  action,  pro* 
cess,  and  execution  t>f  adjudication,  and  others  of 
the  law  competent,  directed,  used,  smd  exec^ed 
against  the  said  £  F,  and  the  lands  and  atber^s  a* 
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bOYe  specifiei}^  for  implement  to  the  cotitfylainer 
of  the  said  general  disposition  and  obligations 
thercta  ccAtained ;  wherefore  necessary  it  is  for 
the  compiaiaer^  to  have  these  our  letters  directed 
atkiriiistaticeagaiRst  the  said  £  F^  in  manner^ 
zmita  the  effect  underwritten* 

O11X  WILL  isi  HEREFORE,  and  We  charge  you, 
that  on  sight  hereof  ye  pass,  and  in  our  name  and 
authority  lawfully  gomitand  and  gb aror  the  said 
£  B  pforsonaUy,  or  at  his  dwelling  place^  to  en* 

TER  himself  HEIR  in  special  to  the  said  deceased 

« 

A  B)  his  predecessor  in  the  lands  and  others  above 
specified^  wherein  he  died  last  vest  and  seased,  and 
that  in  the  character  reqtnred  by  the  investitures, 
and  other  titles  of  the  saidbmds,  and  thereby,  or 
by  dther  legal  methods,  toobtam  the  full,  heritable^ 
and  inedeematble  right  hetiedf,  established  in  his 
pefsiMy  ATri>  that  wiTRm  f orty  days,  conform 
to  aet  of  Parttament^  to  the  eflfect  above  written  ; 
WITH  CEitrii'lCATicwr^  to  him  rf  heftiil,  the  corn- 
plainer  shall  have  sudi  potxcess,  action,  and  e:ss:ecif« 
tiiMQ^  of  a^^ation,  and  cnhers  of  the  law  compe- 
tent, ^riscted,  led,  raised,  and  executed  at  tik  in- 
stance, against  the  said  £  F,  as  lawfully  charged 
to  enter  berr  in  special  as  aforesaid,  and  against 
the  lands  and  others  above  meiitxoned,  as  he  might 
have  had  against  the  SakT  £  F,  if  he  were  entered, 
retoured,  seased,  and  infeft  as  heir  in  special 
to  the  said  deceased  A  B,  in  manner  above  ex- 
pressed, notwithstanding  he  wilfuHy  lyes  forth, 
and  will  not  enter  in  mamier  foresaid.     Accord- 
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iNG  To*jusTiGE,  coiiform  to  act  of  Paurliament^  as 
ye  will  answer  to  us  thereupon  ;  which  to  lyoy 
we  commit  to  you,  and  each  of  you,  full  power 
by  these  our  letters,  delivering  them  by  you,  du- 
ly executed  and  indorsed,  again  to  the  bearer^ 
Given  under  our  fignet,  at  Edinburgh,  the 
day  of  ,  in  the  44th  year  of 

our  reign,  1804* 

Ea:  DeliberatUme  Dommorum  CondBi. 

* 

(Signed  by  a  Writer  to  the  Signet) 

General  Special  Charge, 

George,  &c.  (as  in  the  preceding  exampVs^  tiU 
you  come  to  {X)  thensay\  yet  he  not  only  refuses 
and  delays  so  to  do,  but,  in  manifest  defraud,  hurt, 
and  prejudice,  of  the  complainer  thereanent,  wil- 
fully lyes  forth,  and  will  not  enter  himself  heir  in 
general  to  the  said  A  B  (metition  the  relationship')^ 
to  the  effect  he  may  carry  right  to  the  decrees  pf 
sale,  charters,  dispositions,  procuratories  of  re« 
signation,  precepts  of  sasine,  and  other  rights 
and  securities  of  and  concerning  the  lands  and 
others  under  written,  pertaining  to  the  said  A  B, 
and  wherein  infcftment  had  not  been  taken  in  his 
favour,  viz.  all,  and  whole  (^here  describe  the 
lands')^  as  the  said  lands  and^  others  are  particular^ 
ly  bounded  and  described  in  the  title  deeds  of  the 
same.  And  morover,  in  all  and  sundry 
lands,  heritages,  tenements,  and  other  heritable 
subjects  which  anywise  pertained  and  belonged  to 
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the  said  deceased  A  B,  or  to  which  he  had  a 
right  in  virtue  of  dispositions,  assignments,  con- 
veyances, general  services,  or  other  rights  and 
letters  whatever,  and  wherein  the  said  E  F,  his 
heir,  may  purchase  and  procure  himself  served, 
retoured,  entered,  and  infeft,  as  heir  in  general 
to  him,  to  the  effect  the  complainer  may  have 
action,  process,  and  execution  of  adjudication,  and 
others  of  the  law  competent,  directed,  led,  used, 
and  executed  against  him  and  the  said  lands  and 
others,  for  implement  of  the  said  general  disposi- 
tion, and  fulfilling  of  the  whole  obligations  there- 
in contained  ;  wherefores  necessary  it  is  for  the 
complainer,  to  have  these  our  letters  directed  at  , 
his  instance  against  the  said  £  F,  in  ^lanner  and 
to  the  effect  underwritten. 

Our  WII.L  IS  herefore,  and  we  charge  you, 
that  on  sight  hereof  ye  pass,  and  in  our  name  and 
authority  lawfully  command  and  charge  the  sai4 
E  F  personally,  or  at  his  dwelling  place,  to  pur- 
chase and  procure  himself  served  and  retoured 
heir  in  general  to  the  said  deceased  A  B,  and 
that  under  the  proper  character  pointed  out  by  the 
investitures  and  other  title$  of  the  lands  and  others 
foresaid,  and  thereby,  or  by  other  legal  methods^ 
to  establish  in  his  person  a  right  to  the  decrees  of 
sale,  charters,  dispositions,  procuratories  of  resign 
nation,  precepts  of  sasine,  and  other  rights  and 
securities  of  the  lands  and  others  before  described, 
whereupon  infeftment  had  not  followed  in  favour 
of  the  said  A  B  j  and  that  within  forty  days, 
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conform  to  ^  of  Farliaioentt  &c*  (as  in  Uic  pre^ 
ceding  example^  with  this  dffferencej  Ifiat  ym  say^ 
V  heir  in  general  as  aforeBs^d,^'  inpiace  t^^^  htk 
in  speciaU  ") 


Special  and  General-Special  Qiarge. 

George,  &c.  (as  in  the  example  qf  the  Special 
Charge y  till  you  come  to(J);  yet  he  not  only  refuse* 
and  delays  so  to  do,  but  also,  in  nianjfest  defraud 
hurt  and  prejudice  of  the  complaiji^r  thereanent^ 
wlfully  lyes  forth,  and  will  not  enter  himself  heir 
in  SPECIAL  to  the  said  decea$ed  A  B*  his  (Iiere  men^ 
tion  (he  relationship)  jin  ALL  and  whole  (here  insert 
the  lands  in  which  the  ancestor  diedinfejl\  or  as  the 

said  lands  and  others  are  bounded  in  the  said  A  B's 

t        ■     .        ... 

rights  and  titles  thereof;  in  which  whole  lands  the 
said  A  B  died  last  vested  and  seased,  as  of  fee,  and 
in  which  the  said  E  F  may  purchase,  procure,  and 
obtain  himself  duly  and  lawfully  iserved,  retoured, 
entered  and  infeft,  as  heir  in  special  therein  to  the 
said  deceased  A  B,  and  also  heir  in  general 
to  the  said  A  B,  whereby  he  may  carry  right  to 
the  decrees  of  sale,  charters,  dispositions,  procura- 
tories  of  resignation,  precepts  of  sasine,  and  other 
writs,  rights  and  title-deeds  of  and  concerning  the 
lands  and  others  underwritten,  pertaining  and  be- 
longing to  the  said  A  B,  and  whereon  ihfeftment 
had  npt  followed  in  his  favour,  viz.  (here  insert  the 
lands  m  which  no  infejlment  had  been  taken  by  the 
ancestor^  as  the  said  lands  and  others  are  particu- 
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larly  bounded  and  described  in  the  tide  de«dl  there* 
of.  AvXi  MOiL£ov«R,  in  all  and  suhdry  htd^t 
heritages,  annualreni^,  and  other  heriti^U  sub* 
jeccs,  which  linywise  pertained  suod  belonged  to  the- 
said  deceased  A  09  wherein  he  died  last  vetted  and 
seased»  or  to  which  he  had  right  in  virtue  of  dispo* 
titions,  a$signati(ms9  convey  ancest  gf^ieral  services, 
and  other  rights  and  titles  whatever,  and  wheretn 
the  said  £  F  may  purchase  and  procure  jiimtdf 
served*  retoured,  entered  and  uoleft,  as  heir  in  ge-* 
neral  and  in  special  to  him^  to  thx  sfFtcT  the 
oHnfdainer  may  have  aU  action*  process  and  exe^ 
cution  of  adjudication,  and  others  of  the  law  com*- 
petent,  directed^  led,  used  and  executed  against  the 
said  £  Ft  and  the  lattds  and  others  above  specified^ 
for  implement  of  the  general  disposition  and  decree 
above  narrated  ;  therefore  necessary  it  is  for  the 
complainer  to  have  these  our  letters  directed  at  his 
instance  against  the  said  £  F*  m  manner,  and  t9 
the  effect  underwritten. 

Our  will,  is  herefore,  and  we^argeyou, 
that,  on  iight  hereof,  ye  pass,  and  in  otir  na^e  and 
authority  lawfully  command  and  chargi  the  said 
E  F  personally,  or  at  his  dwelling  place,  CO  bmter 
himself  HEIR  in  special  to  the  deceased  AB^  hit 

in  the  hinds  and  others  above  speci- 
fied, wherein  the  said  A  B  died  la^  vested  and 
seased,  and  that  under  the  precise  character  re- 
quired by  the  investitures  or  other  titks  of  the  said 
lands  and  others ;  and  thereby,  or  by  other  legal 
methods,  tQ  obtain  the  full  heritable  and  irrcr 
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deemable  right  thereof  established  in  his  person, 
and  also  to  purchase  or  procure  himself  lawfully 
served  and  retoured  heir  in  general  to  the  said 
deceased  A  B,  his  under  the  precise 

character  required  by  the  investitures  and  other 
titles  of  the  said  lands,  whereon  no  infeftment 
had  followed  in  the  person  of  the  said  A  B  ;  and 
tbeteby,  or  by  other  legialraethods,  to -establish 
in  his  person  a  right  to  the  decrees  of  sale,  char- 
ters, dispositions,  procuratories  of  resignation,  pre- 
cepts of  sasine,  and  other  rights  and  securities  of 
the  lands  and  others  before  described,  whereupon 
infeftment  had  not  followed  in  the  person  of  the 
said  A  B,  and  that  within  forty  days,  conform 
to  act  of  Parliament,  to  the'eflfect  above  written  : 
WITH  CERTIFICATION,  &c.  (as  in  the  special 
charge^  with  this  diffbrencCj  that  in  place  of^^  heir 
in  special,  **  this  style  ought  to  eapress  it^  "  heir 
in  special  and  in  general  as  aforesaid. '') 

This  charge  being  executed  againft  the  heii:, 
and  forty  days  having  elapfe^,  then,  in  terms 
of  the  certification  of  the  letters  of  charge,  if 
no  title  be  completed,  the  difponee  has  adtion 
and  execution  of  adjudication  againft  the  heir, 
and  againft  the  lands,  as  if  the  heir  had  been 
entered ;  and  he  proceeds  to  raife  a  fummons  of 
adjudication  in  implement  againft  the  heir. 
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Summons  of  Adjudication  in  Implement  of  a 

General  Dispo^tion. 

George, &c.  Whereas  it  is  humbly  meant  and 
shown  to  us  by  our  lovite  C  D,  that  where  A 
B,  by  his  general  disposition,  of  date 
GAVE,  GRANTED  and  DISPONED  to  and  in  favour 
of  the  pursuer, his  heirs  and  assignees  whomsoever, 
but  under  the  burdens  and  conditions  therein  men- 
tioned, ALL  and  SUNDRY  lands  and  heritages,  debts 
and  sums  of  money,  heritable  and  moveable  crop, 
stocking,  furniture,  books,  plate,  bank  notes  and 
money,  and  in  general  his  whole  means  and  estate, 
heritable  and  moveable,  of  whatever  nature  or  de- 
nomination,  then  belonging,  or  which  should  be- 
long to  him  at  the  time  of  his  deiath  ;  by  which 
DISPOSITION  the  said  A  B  bound  and  obliged 
him,  his  heirs  and  successors,  to  infeft  and  sease  the 
said  C  D,  and  his  heirs  and  assignees,  in  the  whole 
lands  and  other  heritages  thereby  disponed,  re- 
quiring infeftment;  and  for  that  purpose  to  make, 
GRANT,  SUBSCRIBE  and  DELIVER  to  the  Said  C  D 
and  his  foresaids,  all  necessary  deeds,  with  procu- 
ratories  of  resignation,  and  precepts  of  sasine,  and 
all  clauses  requisite,  for  fully  vesting  the  premises 
in  their  persons,  as  the  said  general  disposition,  of 
date  foresaid,  in  lit^lf  4nore  fully  bears :  that  the 
pursuer  raised  letters  of  general  charge  at  his  in- 
stance against  E  F,  as  heir  (describe  t/ie  character^ 
as  heir  ofUne^  S^c.)  of  the  said  A  B,  and  in  virtue 
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thereof  caused  messenger,  on  the 

day  of  charge  the  said  £  F  to  enter 

himself  heir  in  general  to  the  said  A  B,  within 
forty  days,  conform  to  act  of  Parliament  f  akd 
THAT  the  pursuer  having  thereafter  broiight  an  ac- 
tion of.  constitution  against  the  said  £  F  before  the 
Lords  of  our  Council  and  Session^  he  obtained  de- 
cree at  his  instance,  on  the  day  of  , 
DECERNING  and  ORDAiKixG  the  said  £  F,  as  heir 
of  of  the  said  A  B,  at  least  as  lawfully 
charged  to  enter  heir  to  him,  cpnform  to  act  of 4>ar- 
liament,  or  as  otherwise  representing  bim  on  one 
or  other  of  the  passire  titles  known  in  law ;  to  pur- 
chase and  procure  himself  (at  the  pursuer's  ex- 
pense), served  and  retoured  as  heir  foresaid  to  the 
said  A  B>  or  under  the  proper  character  required 
by  the  investitures  or  other  titles  of  the  lands,  in 
the  lands  and  others  therein  and^  hereinafter  de- 
scribed, which  penained  to  the  said  A  B  at  the 
time  of  his  death ;  akj>  also»  in  all  other  lands 
and  heritages,  beirship^mpveables,  and  heritable 
estates  and  debts,  which  pertained  to  the  said  de- 
ceased A  B  at  (he  time  of  his  death  i  anjd  that 
by  service,  retour  and  infeftment,  or  other  l^at 
method,  according  to  the  state  of  the  rights  of  the 
subjects  which  were  in  the  person  of  the  said  A  B 
at  the  time  of  his  death  ^  and  immediately,  on 
f:p&ipleting  thereof,  to  dispone  and  make  over  the 
saofte  to  the  pursuer  and  bis  foresaids,  omni  habUi 
moda  fvp  dejure;  and  for  that  purpose,  to  makjs, 
GiLANT»  suBscRiBf,  and  p£|.ivER  a  valid  and 
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sufficient  disposition  of  the  lands  and  others,  ge- 
nerally  and  patcicuUrly  before  mentioned^  to  and 
in  favour  of  (he  pursuer,  and  his  heirs  or  assignees 
whomsoever,  containing  an  obligation  to  infeft 
him  and  his  foresaids  c^me  or  de  mCj  and  with  a 
procuratory  of  resignation,  precept  of  sasine,  clause 
of  warrandice  Irom  fact  and  deed,  assignation  to 
the  rents  of  the  said  lands  due  at  the  death  of  the 
said  A  B,  since,  and  in  time  coming,  and  to  the 
titie<-deeds  of  the  said  lands,  and  all  other  neces* 
sary  clauses. ;  am'd  to  deliver  therewith  the  title- 
deeds  in  bis  possession,  in  order  that  the  heritable 
and  irredeemable  right  of  the  said  lands  may  be 
properly  vested  in  the  person  of  the  said  pursuer 
and  his  foresaids,  according  to  the  true  intent  and 
meaning  of  the  said  general  disposition,  and  obii< 
gadon^  therein  contained,  as  the  said  decree  in  it- 
self more  fully  bears ;  and  that  the  pursuer, 
on  the  decree  of  constitutbn  above  recited,  raised 
letters  of  special  charge  at  his  instance  0iere  the 
particulate  nature  of  the  charge  niU  be  described)  ; 
and  by  virtue  thereof  caused  messenger, 

upo^  the  day  of  ,  charge  the 

said  £  F  to  enter,  &c«  (the  messenger* s  ejpecuUon 
mil  regulate  this  part  of  the  style\  in  AI.1.  and 
suHPRY  lands,  haricages,  mills,  muhures,  fishings, 
lands,  and  other  real  and  heritable  estates  what* 
ever,  particularly  and  generally  therein  and  herein 
after  enumerated,  wherein  the  said  A  B  died  last 
vested  and  seased,  and  to  obtain  the  full  herttabie 
and  tTredeemabk  right  thereof  established  in  hi| 
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person,  and  that  within  forty  days  conform  to  act 
of  Parliament,  to  the  effeot  he  might  imple- 
ment and  fulfil  the  decree  of  the  said  Lords  before 
recited,  at  least  to  the  effect  the  pursuer  might 
have  all  action  and  process  of  adjudication,  and 
others  of  the  law  competent,  directed,  led,  raised 
and  executed  against  him,  and  the  lands  and  others 
therein  and  after  specified,  in  implement  to  the 
pursuer  and  his  foresaids  of  the  general  disposi- 
tion, and  decree  of  ccMistitution,  both  above  nar* 
rated,  as  the  said  letters  of  special  charge  and  exe- 
cution thereof,   in  themselves  more  fully  bear. 
(TTiispart  of  the  style  as  already  observed^  liill  be 
aj^cted  by  the  nature  of  the  cJiarge^  and  therefore 
the  letters  and  executions  themselves  are  the  only 
rulejbr  libelling  this  part  of  the  sunrnons).    And 
although  the  pursuer  has  often  desired  the  said 
E  F  to  implement  and  fulfil  the  foresaid  decree  of 
our  said  Lords,  and  the  charges  given  him  to  en- 
ter himself  heir  to  the  said  A  B,  in  the  said  sub- 
jects in  manner  foresaid,  yet  he  refuses  and 
DELAYS  so  to  do  ;  THEREFORE,  in  implement  of 
the  before  recited  general  disposition,  and  of  the 
decree  of  constitution  aforesaid,  and  in  confor- 
mity to  the  laws  and  daily  practice  of  Scotland, 
the  lands  and  others  following,  yiz.   all  and 
Whole  (here  insert  the  lands  in  which  the  ancestor 
died  infejt)^  in  all  which  the  toid  A  B  died  last 
vQSt  and  seased,  as  of  fee,  and  in  which  the  said 
£  F  is  charged  to  enter  heir  to  him  in  special,  as 
mpre  particularly  mentioned  in  the  said  special 
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charge  and  executions  thereof  (if  there  be  cSher 
Umds  in  which  the  heir  has  been  charged  to  enter 
heir  in  general,  then  say^  "  As  also,  all  and 
WH0L£,  the  lands  and  others  after  mentioned 
(here  describe  theni)^  in  which  lands  the  said  A  B 
was  not  infeft  at  the  time  of  bis  death,  all  as  par« 
ticularly  described  in  the  said  letters  of  general- 
special  charge,  and  in  the  several  dispositions  and 
unexecuted  procuratories  of  resignation  and  pre* 
cepts  of  sasine  of  the  same,  together  with  the  se« 
veral  charters,  dispositions,  and  other  title-deeda 
particularly  before  specified, "  (^then  go  an  as^fai* 
lffws)y  and  all  and  sundry  contracts,  dispositions, 
charters,  procuratories,  and  instruments  of  resig* 
nation,  services,  retours,  precepts  and  instruments 
of  sasine,  decrees  of  plat,  prorogation,  and  valua- 
tion thereof,  and  all  other  writs,  titles,  and  secu- 
ties  whatsoever,  of  and  concerning  the  said  lands, 
teinds,  and  others  foresaid,  together  with  the  rents 
and  profits  of  the  said  lands  and  others,  and  an- 
nualrents  of  the  said  heritable  debts  from  and 
after  the  death  of  the  said  A  B,  who  died  on  or 
about  the  day  of  ,  and  in  time 

coming ;  As  also,  the  heirship-moveables  of  the 
said  A  B,  ought  and  should  be  adjudged  by 
decree  of  our  Lords  of  Council  and  Session,  from 
the  said  E  F,  as  lawfully  charged  to  enter  heir  in 
manner  foresaid,  and  from  his  heirs  and  succes* 
sors,  and  from  all  others  having,  or  pretending  to 
have  right  or  title  thereto,  and  decerned  and-, 
ORDAINED  to  pertain  and  belong, .  heritably  and 
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irredeemably  to  the  said  C  D,  and  his  heirs  and 
assignees  whomsoever,  in  terms  of  the  said  genc'^ 
rai  disposition  above  narrated^  to  be  used  and  dis- 
posed of  by  the  said  C  D»  and  his  foresaids,  as 
their  own  proper  lands  and  heritages,  writs  and 
evidents,  rentsand  duties,  at  their  pleasure  in  atl 
time  coming  ^  and  that  in  implement  of  the 
foresaid  disposition,  granted  by  the  said  A  B  to 
the  pursuer  and  his  foresaids,  and  of  the  foresaid 
decree  of  consdttttion  obtained  thereon  by  the 
pursuer  against  the  said  £  F,  in  manner  above  re^ 
cited }  and  the  said  pursuer  and  his  foresaids, 
ouoHT  and  shoui^d  be  decerned  and  onDAiitr<^ 
ED  to  be  infeft  and  seased  in  the  said  lands,  teinds^ 
and  others  foresaid,  so  to  be  adjudged,  to  be 
HELB  of  the  immediate  lawful  superiors  thereof^ 
in  the  same  manner,  and  as  freely  as  the  said  £  P, 
or  the  said  A  B,  his  authors  and  predecesson  held, 
hold,  or  might  have  held  the  same  ^  and  let-' 
TEns  of  HORNiNa  on  twenty-one  days  chaise 
should  be  ordained  to  pass,  and  be  directed  on  the 
decree  to  follow  hereon,  at  the  instance  of  the 
pursuer,  against  the  superiors  of  the  said  lands  and 
others  so  to  be  adjudged,  for  infeftiag  the  said 
pursuer  and  his  foresaids  therein  accordingly,  after 
the  form  and  tenor  of  the  writs  libelled  on,  laws 
and  daily  practice  of  Scotland,  used  and  observed 
in  the  like  cases  in  all  poincs^ 

Our  will  is  herbfork,  &c«  (in common Jorm 
as  on  p.  yi.  4'  7^') 
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The  decree  of  adjudicaition  in  impleiiieoc 
bdng  obtained,  either  on  the  decree  of  consd- 
tution,  and  specid  or  general*«peciil  charge,  or 
following  on  the  decree  cognitionis  eausa^  the 
di^ponee  v^  empowered  to  compete  his  rights 
to  the  sulijects,  as  the  state  of  the  dtles  may 
point  out  For  instaCK^e,  if  the  granlor  of  the 
genera)  di^o^ltion  was  infeft  in  the  lands  at 
the  time  of  his  death,  then  the  decree  of  adju^ 
dication  in  implement  entitles  the  disponee  to 
go  to  the  superior,  and  to  obtain  from  him  a 
charter  of  adjudication  in  implement,  the  sasine 
on  which  completes  the  feudal  right  of  the  dis- 
ponee :  Or,  should  the  disponer  have  died  un- 
infeft,  and  with  a  mere  personal  righ^  to  the 
lands,  then  the  adjudication  conveys  to  the  dis- 
ponee the  unexecuted  procuratories  and  pre- 
cepts, and  entides  him  to  compfete  his  rights 
ekhcr  by  ««ae  on  th«  precept,  or  by  re^rung 
on  the  procunntories.  And  I  sliail,  to  complete 
tbk  view,  put  down  Ihe  forms  which  wffl  be 
requisite  ;  first,  where  the  disponer  was  infeft ; 
and  then,  where  his  right  was  merely  per- 
sonal. 

Form  qf  Completing  the  Dispcmee^s  Title j  acfer^ 

the  Disponer  was  In0i. 

In  explaining  the  forms  by  which  the  dis^> 
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pooee  completes  hi#  tide^  where  the^digponer 
was  infeft^  I  have  lio  occasion  to  go  into  the 
case  where- the  fuperior  is  himsdf  unentered  : 
the  steps  to  be  taken  in  that  case  will  fall  more 
properly  under  the  head  of  Services.  I  am 
therefore  to  suppose,  that  the  superior  is  in  a 
capacity  to  grant  a  charter,  and  that  he  has  vo- 
luntarily agreed,  to  do  so.  The  charter  will  be 
in  this  form:     . 

Cliarter  of  Adjudication  in  implement  of  a  General 

Disposition. 

To  AX.L  and  sundrt  to  whose  knowledge  these 
presents  shall  come,  I,  W  A^  immediate  lawful' 
SUPERIOR  of  the  lands  and  others  under  written, 
have  GIVEN,  granted, and  disponed,  and  perpe- 
tually CONFIRMED,  as  by  these  presents  I  give, 
grant,  and  dispone,  and  for  me,  my  heirs  and 
successors,  perpetually  confirm  to  and  in  favour 
of  G  D,  his  heirs  and  assignees  whomsoever,  heri- 
tably and  irredeemably,  all  and  vtuole. (here de- 
scribe  Ike  lands')^  which  lands  and  others  fore- 
said pertained  heritably  before  to  A  B,  held  by 
him  of  me  and  my  successors,  as  immediate  law- 
ful superiors  thereof,  and  were,  with  all  the  rights 
and  securities  thereof,  by  virtue  of  a  decree  of  ad- 
judication in  implement,  obtained  at  the  instance 
of  the  said  C  D,  before  the  Lords  of  Council  and 
Session,  upon  the  day  of  duly 

and  lawfully  adjudged  from  E  F,  heir  served 
and  retoured  to  the  said  deceased  A  B,  at  least  as 


\ 

\ 

\ 
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lawfully  charged  to  enter  heir  in  special  to  him^ 
within  forty  days,  conform  to  act  of  Parliament ; 
AND  DECJSRNBO  and  DECLARED  to  pertain  and  be- 
long to  the  said  C  D»  and  his  foresaids,  heritably 
and  irredeemably,  in  implement  to  them  of  a 
general  disposition,  granted  by  the  said  deceased 
A  B,  to  the  said  C  D,  of  date  the  day  of 

,  in  manner  more  fully  narrated  in. the 
said  decree  of  adjudication,  as  the  same,  of  date 
foresaid,  and  abbreviate  thereof  recorded  on  the 
day  of  more  fully  bear.     To  be 

HELD  the  said  lands  and  others,  with  their  perti- 
nents, by  the  said  C  D,  and  his  foresaids,  of  me, 
my  heirs  and  successors,  immediate  lawful  superiors 
thereof,  &c.  (tkis^  as  well  as  the  reddendo^  mil  be 
regulated  hf  ike  tenendas  and  reddendo  qf  a  former 
charter^  by  all  the  righteous  meiths  and  marches 
thereof,  as  the  same  lye  in  length  and  iH^eadth,  with 
free  ish  and  entry  thereto ;  and  all  and  sundry 
parts,  pendicles,  and  pertinents  thereof,  freely  and 
quietly,  without  any  impediment  or  obstacle  what* 
ever,  paying  therefore  yearly  the  said  D  C, 
and  his  foresaids,  to  me,  my  heirs  and  successors, 
immediate  lawful  superiors  of  the  said  lands  anU 
others  above  specified,  the  several  duties  and  ser- 
vices under  written,  viz.  (here  mention  the  dti^s^ 
precisely  as  in  the  former  charter^  and  these,  for 
all  other  burden,  exaction,  demand,  or  secular  ser- 
vice, which  can  anywise  be  asked  or  reqi|ired  forth 
of  the  said  lands,  in  all  time  coming.  And  I  con- 
sent to  the  registration  hereof  in  the  books 
VOL.  in.  .  G         * 
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of  Council  and  Session,  therein  to  remain  for  prc^ 
nervation ;   and  thereto  constitute 

my  procurators,^  &c«    And 
FURTHER,  I  hereby  desire  and  reqijire  you, 

jointly  and  severally,  my  baillies  in  that  part,  to  th< 
effect  under  written,  specially  constituted,  that 
on  jsight  hereof  ye  pass  to  the  groutids  of  the  lands 
and  others  before  disponed,  respectively  and  succes- 
sively, and  there  give  and  deliver  to  the  said 
C  D,  or  his  foresaids,  heritable  state  and  sasine, 
actual,  real,  and  corporal  possession,  of  all  and^ 
WHOLE  the  lands  and  others  above  mentioned,  ly- 
ing and  described  in  manner  foresaid ;  and  that 
by  delivering  to  him,  or  them,  or  to  his  or  their 
certain  attbrney  or  attornies,  in  his  or  their  names, 
bearers  hereof,  of  earth  and  stone  of  the  ground  of 
the  said  lands  and  others,  and  all  other  symbols 
usual  and  necessary,  salvo  jure  ctgusUbet;  and 
this  in  nowise  ye  leave  undone :  which  to  do  I 
t:ommit  to  you,  jointly  and  severally,  my  full 
power  by  this '  my  precept  of  sasine,  directed  to 
you  for  that  effect.  In  witis'ess  whereof  I  have 
subscribed  these  presents,  written  upon  this  and 
the  two  preceding  pages  of  stamped  velluni,  by 
P  M,  and  have  caused  my  seal  to  be  appende(( 
thereto*     All  at,  &c. 


If  the  charter  proceeds  on  a  decree  of  adju- 
dication cofitra  harcditaUm  jaeenUm^  that  is  to 
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lay,  if  the  hdr  has  appeared  and  renounced,  fo 
that  decree  cogmttonis  caUjh  was  pronounced, 
and  afterwards  an  adjudication  contra  baredita-- 
icfn  jacentem  led ;  or,  if  tHe  conftitution  con- 
tained also  a  conclufion  for  an  adjudication  of 
this  kind,  in  cafe  of  the  heir's  renouncing,  then 
the  quaquidcm  of  the  charter  will  be  thus  ex- 
preffed : 

**  Which  LANDS  and  others  foresaid,  pertained 
heritably  before  to  A  B,  and  were  by  him  held  of 
xne,  and  my  predeceissors,  as  lawful  superiors  there-^ 
of,  AND  WERE,  with  all  the  rights  and  securities 
thereof,  by  Virtue  of  a  decreie  of  adjudication  contra 
fic^editatcmjaceTitem,  obtained  at  the  instance  of 
the  said  C  D,  before  the  Lords  of  Council  and  Ses- 
sion, upon  thie  day  of  duly  and  lawfully  ad- 
judged from  E  F^  apparent  heir  of  the  said  A  B^ 
who  being  lawfully  charged  to  enter  heir  in  gene- 
ral to  the  said  A  B,  renounced  to  enter  to  him^ 
and  from  all  others  having,  or  pretending  to  have 
interest  therein;  and  were  decerned  and  de- 
GLARED  to  pertain  and  belong  to  the  said  C  D, 
and  his  foresaids,  heritably  and  irredeemably,  in 
IMPLEMENT  of  a  general  disposition,  of  date  , 
granted  by  the  said  A  B,  to  the  said  C  D,  and  his 
foresaids.  '*    (^and  so  onus  before.) 

Sasine  on  the  Charter  of  Adjudication  in  Implement 

In  the  name  of  God,  Am^n.  Be  it  known 
IQ  ALL  MjEN,  by  this  present  public  instrument, 

G  2 
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THAT  upon  the        day  of  ,  in  the  year  o^ 

our  Lord  ,  and  in  the  reign  of  our  Sovereign 

Lord,  George  the  Third,  by  the  grace  of  God,  of 
the  united  kingdoms  of  Great  Britain  and  Ireland, 
King,  Defender  of  the  Faith,  the  year ;  In  pre- 
sence of  inc  notary  public  and  of  the  witnesses  sub- 
scribing, COMPEARED  personally  J  G,  as  procura- 
tor  and  attorney  for  C  D,  whose  power  of  procura^ 
tory  was  sufficiently  known  to  me  the  said  notary 
public,  and  passed  with  us  and  R  S,  bailie  in  that 
part  specially  constituted,  in  virtue  of  the  precept 
of  sasine  after  inserted,  to  the  ground'^f  the  lands 
after  mentioned,  respectively  and  successively, 
HAVING  and  HOLDING  in  his  hands  a  charter  of 
sidjud^ication  in  implement,  made  and  granted  by 
W  A,  superior  of  the  lands  and  others,  herein  af- 
ter  described,  of  date  ,  by  which  charter 

the  said  W  A  gave,  granted,  and  disponed, 
and  for  him,  his  heirs  and  successors  perpetually 
confirmed,  to  and  in  favour  of  the  said  C  D^ 
his  heirs  and  assignees  whomsoever,  heritably  and 
irredeemably,  all  and  whole  Qiere  Hie  lands  are 
.  described)  TO  hz  held  in  manner,  and  for  pay- 
ment of  the  duties  and  others  mentioned  in  the 
said  charter,  as  the  same  in  itself  more  fully  bears. 
Which  charter  of  adjudication  in  imVle-^ 
ment,  containing  the  precept  of  sasine  above 
mentioned  and  after  inserted,  the  said  attorney 
presented  to  the  said  bailie,  and  desired  htm  io 
proceed  to  the  execution  of  the  office  of  bailiary 
thereby  committed  to  him^  by  giving  sasine  to  the 
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said  C  D,  of  the  lands  and  others  above  mention- 
ed, in  terms  of  the  above  mentioned  charter,  and 
precept  of  sasine  therein  contained;  which  de- 
sire the  said  bailie  finding  to  be  reasonable,  he 
received  the  $aid  cl\arter  into  his  hands,  and  de- 
livered the  same  to  me  notary  public  subscribing, 
•to  be. read  and  published  to  the  witnesses  present, 
which  1  did  accordingly,  and  of  which  precept  of 
sasine  the  tenor  follows  in  these  words,  (here  copy 
t/ie  precept  of  sasine,  with  the  subscription  of  the 
grantor  and  witnesses) ;  ajftrr  rb  adjng  and  pub- 
lishing of  .which.chat't^r  of  adjudic.atipn  in  im- 
plement, and  precept  of  sasine  therein  contained, 
and  above  inserted,  the  said  bailie,  i;;i  virtue  there- 
of, and  of  the  office  of  bailiary  thereby  committed 
to  him,  GAVE  and  delivered  to  the  said  C  D, 
lieritable  state  and  «asine,  actual,  real,  and  cor- 
poral possession,  of  ALL  and  whole  the  »lands 
and  others  foresaid,  contained  in  the  said  charter ; 
AND  THAT  by  delivering  to  the  said  attorney,  of 
ear^h  and  stone  of  the  ground  of  the  said  lands, 
respectively  and  successively  after  others,  after  the 
form  and  tenor  of  the  said  charter,  and  precept  of 
sasine  therein  contained,  in  all  points ;  where- 
upon, and  upon  all  and  sundry  the  premises, 
the  said  attorney  asked  and  took  instj'uments  in 
the  hands  of  me  notary  public  subscribing :  These 
things  were  so  done  on  the  grounds  of  the  said 
lands,  respectively  and  successively,  betwixt  the 
hours  of  and  of  the  day,  month,  year 

of  God,  and  of  the  King's  reign,  respectively  firs|: 
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above  written,  before,  and  in  presence  of  J  K 
and  L  M,  witnesses  to  (he  premises,  specially 
called  and  required,  and  hereto  wiph  me  subscrib- 

The  docquet,  &c  of  the  fafine,  will  be  found, 
vol.  I.  p.  101.  1st  ed.— pt  90.  2d  ed.— and 
p.  55.  sd  ed. 


In  thefe  forms,  I  have  fuppofed  the  lands  to 
be  held  of  a  fubje<9:  fuperior ;  but  where  they 
hold  of  the  crown,  a  flgiuiture  will  be  prefent- 
ed,  which  will  become  the  warrant  for  a  crown 
charter,  in  the  manner  pointed  out  in  the  firft 
volume :  and  the  fafine  on  that  Crown  charter 
will  complete  the  feudal  title  of  the  dilponee. 

Signatttre  of  Adjudication  in  ImplemenU 

This  form  proceeds  in  the  same  words  with  the 
signature,  vol.  L  page  248,  rill  you  come  to  *?  con- 
firms to  his  Majesty's  lovite,  "  (then  go  on  thics) 
C.  D*  his  heirs  and  assignees  whomsoever,  herita- 
bly and  irredeemably,  all  and  whole  (here  the 
lands  ar^  described) :  which  lands  and  others 
pertained  heritably  before  to  A  B  now  deceased, 
HELD  by  him  of  his  Majesty  and  his  royal  prede- 
cessors, immediate  lawful  superiors  thereof,  and 
were,  with  all  the  rights  and  securiries  thereof,  by 
virtue  of  a  decree  of  adjudication  in  implement^ 
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dbta^^d  at  the  instance  of  the  said  C  D  before 
the  Lordis  of  Council  and  Session,  upon  the 
day  of  V  duly  and  lawfully  adjudged 

from  the  said  E  F,  heir  served  and  retoured  to 
the  said  deceased  AB^  at  least  as  lawfully  charged 
to  enter  heir  in  special  to  him  within  forty  days, 
conform  to  act  of  parliament,  and  decerkbd  and 
i^BCLARED  to  pertain  and  belong  to  the  said  CP' 
and  his  foresaids,  heritably  and  irredeemably,  ik 
IMPLEMENT  to  them  of  a  general  disposition,  grant- 
ed by  the  said  deceased  A  B  to  t^e  said  C  D,  of 
datc'the        day  of  ,  whereby  he  gave, 

granted,  and  disponed  to  him,  his  heirs  and ' 
assignees  whomsoever,  all  and  sundry  lands  and  * 
heritages,  debts,  sums  of  money  heritable   and  - 
moveable,  &c.  and  in  general,  his  whole  means 
and:  estate,  heritable  and  moveable,  of  whatever 
nature  or  denomination,  then  belonging,  or  which 
should  belong  to  him,  at  the  time  of  his  death,  and  • 
whereby  he  BOUND  himself,  his  heirs  and  success 
sors,  to  infeft  and  sease  the  said  C  D,  and  his  fore- 
saids, in  the  whole  lands  and  others  above  describe  * 
ed,  thereby  disponed*  requiring  infeftnient ;  and 
for  that  {Purpose,  to  grant  to  the  ^aid  C  D  and  his 
foresaids,  all  necessary  deeds  for  vesting  the  pre^ 
mises  in  their  persons,  in  manner  more  fully  men- 
tioned in  the  said  decree  of  adjudication  in  imple- 
ment, the  abbreviate  whereof  is  duly  recorded  on 
the  day  of  ;  to  be  held,  and  to 

hold,  all  and  whole  the  lands  and  others  fore- 
said, by  the'  said  CD  and  his  foresaids,  of  bis 
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Majesty  and  his  royal  successors,  immediate  lawful 
superiors  thereof,  (hereUte  holding  uiJl  be  TmnMion* 
ed)  by  all  the  righteous  meirhs  and  marches,  old 
and  divided^  as  the  same  lies  injength  iind  jbi'eadth, 
&c.  with,  houses,  biggirigs,  &c.;  giving  therefor 
yearly  the  said  C  D  and  bis  foresaids,  to  his  Ma- 
jesty and  his  royal  successors,  immediate  lawfulsu- 
periors  thereof— ( T?ie  reddendo  may  be  referredto 
shortly  in  a  charter  on  a  redeemable  adjudication  ; 
but^  m  this  case^  it  is  inserted  at  lengthy  just  as  in  a 
char ter  qf  resignation.) — And  these,  for  all  other 
exaction,  demand,  or  secular  service,  which  can  be 
exacted  or  required  forth  and  from  the  lands  and 
oitbers  above  written,  or  any  part  or  portion  there- 
of;  AND  THAT  the.  charter  be  extended  in  ample 
form,  with  all  clauses  needful,  and  precepts  be 
directed  hereupon.  Given  at  Edinburgh,  the 
day  of  ,  one  thousand  eight 

hundred  and  three  years. 

Thijs  fignature  is  revifed  with  the  decree  of 
adjudicadoni  and  with  the  former  titles  of  the 
lands.  The  other  proceedings  and  forms  by 
which  the  charter  ^is'  obtained,  have  befen  al- 
ready fufficiently  explained  in  treating  of  the 
purchafer*8  titles  in  the*  firft  volume. 

Form  of  completing  the  Disponee^s  Title  where  the 
Disponer  had  a  Personal  Bight  only  to  the 
Lands.       •      ^ 

It  has  been  already  explained,  that  wherts 
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there  are  unexecuted  procuratortes  and  pre* 
cepts,  the  di^onee  has,  by  his  adjudication  in 
implement,  acquired  right  to  thefe,  and  may, 
through  them,  enter  with  the  fuperior  by  re- 
fignatioh  or  confirmation,  or  hold  bafe  of  the 
grantor  of  the  difpofition  in  the  fame  way  th^t 
the  difponer  might  himfelf  have  done. 

Were  I  to  proceed  in  giving  the  forwa  pf 
completing  this  tide,  it  would  be ,  a  mere  rqpe* 
ticion  of  thofe  by  which  the  title  of  a  purchaier 
is  comfdeted,  and  which  I  have  endeavoured 
fo  fully  to  explain  in  the  firft  volume.  I  (hall, 
therefore,  fet  down  only  the  form  of  the  fafine, 
which  will  conftitute  a  public  or  bafe  right  in 
the  option  of  the  difponee ;  and  the  charter  of 
confirmation  following  on  this  infeftment  can 
create  no  diflBculty,  neither  is  the  change  ma- 
terial  which  would  take  place  on  the  charter  of 
refignation :  for,  as  in  the  common  cafe,  where 
a  charter  of  refignation  is  given  to  the  affignee 
of  a  purcha&r,  the  peribn  receiving :  it  founds* 
on  the  conveyance  which  he  has  received  to 
the  unexecuted  jprbcuratory,  as  his  tide  to  re- 
fign ;  fo  here  the  difponee  would  foilnd  on  the 
adjudication  in  implement,  as  giving  him  right 
to  the  procuratory  of  refignaidon  ;  and  in.  every 
other  particular  the  forms  would  agree,     tn^ 
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deed,  the  fame  might  befaidwidi  regani  to  the 
iaftrument  of  faiine,  though  it  he  here  gtven. 

Instrument'  qf  Sasine  in  J&vour  of  a  general  dis- 
pcmee^  proceeding  on  a  precept  of  Sasine^  to' 
which  lie  has  acquired  right  by  an ,  adjudication 
in  implement. 

In  the  name  of  God,  amen,  &c.  (the  form 
proceeds  in  the  same  manner  with  that  in  the  charter 
qf  adjudicatfon  in  implement^  page  99,  till  tfou 
come  to  ffiese  words  having  and  holding,  when 
you  proceed  asJbHowsy^HAvmo  and  hoi^ding  in 
hh  hands  a  disposition,  of  the  date  underwritten, 
containing  in  it  (he  precept  of  sasine  herein  after 
inserted,  made  and  qranted  by  Z,  heritable 
proprietor  of  the  lands  and  others  therein  and  after 
described,  to  and  in  favour  of  A  B,  whereby  he 
the  said  Z,  for  the  causes  therein  specified*  sold, 
alienated,  and  disponed  to  the  said  A  B,  his 
heirs  and  assignees  wbomsoevjer,  heritably  and  ir- 
redeemably, ALL  and  WHOLE,  (here  describe  the 
lands)  together  with  all  right,,  title,  and  interest, 
claim  of  right,  property  and  possession,  as  well 
petitory  as  poffefibry,  which  the  said  Z,  hi$  pre- 
decessors or  authors  had,  or  anywise  might  have, 
claim,  or  pretend  thereto,  or  to  any  part  or  por- 
tion thereof ;  as  the  said  disposition,  containing  an 
obligation  to  infeft  the  said  Ah  a  me  vel  de  me^ 
procuratory  of  resignation,  clause  of  absolute  war- 
randice, assignation  to  the  rents  and  title  deeds. 
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pFecept  of  sasine  abovementioned»  and  herein  after 
inserted)  and  sundry  other  clauses,  in  itself  moro 
fully  bears ;  and  also,  having  and  holdino 
in  bis  hands,  a  decree  of  adjudication  in  imple- 
ment,  obtained  before  the  Lords  of  Council  and 
Sessioi),  at  the  instance  of  C  D  against  £  F,  heir 
served  and  retoured  to  the  said  deceased  A  B,  at 
least  as  lawfully  charged  to  enter  heir  in  gene- 
ral to  him,   in  the  lands  ami  others  foresaid^ 
vathin  forty  days,  conform  to  act  of  parliament  ^ 
decerning  and  ordaining  the  said  lands,  with  the 
title  deeds  and  securities  thereof,  and  amongst  o- 
thers  the  disposition  above  narrated,  with  the  un- 
executed precept  of  sasine  therein  contained  and 
herein  after  inserted,  to  pertain  and  belong  to  the 
said  C  D,  in  implement  to  him  of  a  general  dispo^ 
sition  granted  by  the  said  A  B  in  his  favour,  of 
date  ,  which  decree  of  adjudication  in  im- 

plement is  dated  ,  and  the  abreviate  there- 

of is  duly  recorded  in  the  ,  as  the  same 

in  itself  more  fully  bears ;  which  disposition^ 
containing  the  precept  of  sasine  above  mentioned 
and  after  inserted,  with'^the  decree  of  adjudica- 
tion in  implement,  the  said  attorney  presented 
to  the  said  bailie,  and  desired  him  to  proceed  to 
the  execution  of  the  office  of  bailiary  thereby  com- 
mitted to  him^  by  giving  sasine  to  the  said  C  D, 
of  the  lands  and  others  above  written,  in  terms  of  ^ 
the  above  mentioned  disposition,  and  precept  of 
sasine  therein  contained,  to  which  the  said  C  D 
has  acquired  right  by  the  said  decree  of  adjudica^ 
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ii6ti  in  implement,  in  manner  foresaid ;  which 
rEsiRE  the  said  bailie  finding  to  be  reasonable,  he 
received  the  said  disposition  and  decree  of  adjudi* 
cation  in  implement  into  his  hands,  and  delivered 
th€  %ame  to  me  notary  public  subscribing,  to  be 
read  and  published  to  the  witnesses  present,  which 
I  did  accordingly,  and  of  which  precept  of  sasine, 
contained  in  the  said  disposition,  the  tenor  follows 
in  these  words,  (^fiere  copy  the  precept  ef  sasine). 
After  READING  and  publishing  of  which  dispo- 
sition, and  precept  of  sasine  therein  contained  and 
above  inserted,  and  of  the  said  decree  ofadjudica*> 
tion  in  implement,  the  said  bailie,  in  virtue  there- 
of, and  of  the  ofSce  of  baiHary  thereby  committed 
to  him,  GAVE  and  delivered  to  the  said  C  D, 
heritable  state  and  sasine,  &c«  (fsin  the  former 
$tj/ley  page  loi. 


Having  thus  explained  the  manner  In  which 
t^e  defects  of  the  General  Settlement  are  to  be 
fupplied,  I  cannot  help  fubmitting  to  the  con- 
fijderation  of  thofe  verfant  in  the  principles  of 
cpnyeyancing,  whether  this  deed  might  not 
contain  a  precept  of  fafine,  appointing  infeft- 
ment  to  be  given  of  all  the  lands  in  which  the 
grantor  fhall  die  infeft.  And  the  queftion  for 
the  conveyancer  to  confider  is,  whether  an  in-r 
feftment,  proceeding  on  fuch  a  precept,  where 
the  titles  and  fafines  of  the  grantor  are  narrated 
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in  the  inftrument  produced  to  the  notary,  and 
published  by  him  to  the  witneffes^  at  the  time 
of  giving  the  infeftment,.  would  not  conltitute 
a  valid  title  to  tbefe  lands  in  the  perfon  of  the 
general  difponee  ?  I  do  not  prefume  to  ad^ife 
the  meaiiire ;  but  were  fuch  a  planefiectual^  the 
introduction  of  that  claufe  would  fweep  away 
all  thofe  forms  which  I  have  been  detailing,  as 
the  means  of  completing  the  tide  of  the  gene- 
ral diiponee. 


SECT.    II. 


OF   THE   SPECIAL    CONVEYANCE    TO   AN   HEIftt 


We  have  feen,  in  the  preceding  Secdon, 
the  various  forms  which  are  requifite  4:o  fupply 
the  want  of  a  Special  Conveyance  of  Heritage; 
and  they  are  fuffident  to  induce  us,  on  all  oc<- 
cafions  where  it  can  be  done,  to  exprefs  the 
fubjects  meant  to  be  conveyed,  and  to  give 
procuratories  or  precepts  for  completing  the 
tide  of  the  difponee.  The  deeds  of  the  prefent 
Section  are,  in  truth,  nothing  elfe  than  th^ 
former  total  fettiement,  in  which  the  fubjects 
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conveyed  are  exprefied,  and  cbntaining  the  ire^ 
ceflary  clauses  for  giving  effed  to  the  Special 
Conveyance  ;  and  I  (hall  here  endavour  to  give 
Aat  variety  of  examples  ipvhich  may  be  of  fef^ 
vice  in  pradice,  without  detaining  the  reader 
hy  any  further  pbfervations  on  the  nature  of 
the  deed. 


I.  Disposition  and  Settlement^  burdened  uiik 

Legacies^ 

1  A  B  do,  by  these  presents,  cuve,  ouakt^ 
and  DISPONE,  to  smd  in  favour  of  C  D,  my  bro- 
ther, his  heirs  and  assignees  whomsoever,  herit- 
Skbty  and  irredeemably,  but  with  and  under  the 
burdens,  provisions  and  reservations  after  men^ 
tioned,  all  and  vmoi.iL-^here describe  tlie  lands) 
-—AS  ALSO,  ALL  and  SUNDRY  Other  lands  and 
heritages,  and  all  debts  and  sums  of  money,  he- 
ritable and  moveatJe,  crop,  stocking,  furniture, 
books,  silver  plate,  bank  notes,  money,  and,  in 
GENERAL,  all  my  goods,  means  and  estate^  of 
whatever  denomination,  heirship  moveables^  as 
wdl  as  others  included,  which  presently  belong, 
or  shall  belong  to  me  at  the  time  of  my  death,  to* 
gether  with  all  contracts,  bonds,  bills,  dispositions, 
decrees  of  adjudication,  and  generally  every  other 
title-deed  for  conveying  the  lands,  debts,  sums  of 
money,  and  others  hereby  disponed ;  and  par- 
ticularly, without  prejudice  to  the  generality 
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foresaid,  the  effects  and  sums  of  money  which 
€hall  be  contained  in-  any  inventoty  to  be  signed 
by  me  as  relative  to  these  presents,  which  shall 
i^e  held  as  valid  and  sufficient  for  excluding  the 
necessity  of  confirmation,  as  if  ^very  particular 
thereof  were  herein  inserted  and  enumerated. 
But  declaring  always,  that  the  said  C  D 
shall  be  bound  and  obliged,  as,  by  acceptation 
hereof,  he  binds  and  obliges  him  and  his  fore* 
saids,  out  of  the  first  and  readiest  of  the  estate 
and  effects  hereby  conveyed,  to  pay  all  my  just 
and  lawful  debts,  with  my  funeral  charges,  and 
any  gifts  or  legacies  which  I  may  think  proper  to 
leave,  and  particularly  the  gifts  and  legacies  fol- 
lowing, viz.  to  ^  F  the  sum '  of  i  cool.  Sterling  j 
to  G  H,  spouse  of  I  K,  the  sum  of  506I.  Ster- 
ling ;  all  these  sums  to  be  paid  to  the  several  per- 
sons above  mentioned,  their  heirs  and  assignees, 
at  the  first  term  of  Whitsunday  or  Martinmas  * 
immediately  after  my  death,  with  interest  there- 
after, during  the  not  payment  thereof.  But  it 
is  hereby  declared,  that  the  said  sum  of  500L 
provided  to  the  said  G  H,  shall  be  due  and  pay- 
able to  herself,  and  her  foresaids  alone,  as  well 
the  principal  sum  as  any  interest  that  may  become 
due  thereon }  hereby  excluding  and  debarring  the 
said  I  K  her  husband  from  any  right  thereto,  or 


•  Attend,  that  this  is  not  the  usual  way  of  giving  a  lega- 
cy, and  that  it  is  given  in  these  terms  only  by  the  express 
order  of  the  testator. 
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oriQaiugemwt  or  intromitBion  tberewitb^izavmitb 
Wft'^oriBAQyoiJierwayoriiumierwlutevar}  amd 
DECLARiMCt  tbat  the  receipts  aad  discbaiges'Af 
the  said  G  H  aloQe,  or  apy  assigoatlon-  or  «>&i^ 
Tcyance  thereof,  to  be  granted  by  her,  in  relation 
to  the  said  sume,  shall  be  equally  valiid  and  siiffi->- 
dent  to  the  receivers  thereof,  as  if  the  said-I£ 
her  hu4>and  had  given  Ms  consult  tho-eto^  Airtt  ^ 
FURTHER,  I  APPOINT  the  sudCD  andbisfore- 
saids  to  make  payment.lo  L  M,  dtwing  her  life, 
and  continuing'  unmarried,  of  a  free  yearly  annui-  ■ 
ty  of  53I.  St^erJihg,  and  that  at  two  terms  in  the' 
year,  V?'hitsuaday  ai^d  Martinmas,  by^  equal  por- 
rions ;  b^jnoing  the  ficst  term's  payment  thereof 
at  the  first  term  of  .Whitsunday  or  IVIaxtinmasim-  . 
mediately  after. my  death,  and  so.  on  thereafter, 
during  her  life,  ^and  continuing  unmarried ;  and 
upon  the  marriage  of  the  said  L  M,  I  appoint 
the  said  C  D  and  his  foresaids  to  pay  to  the  said 
L  M  the  suui  of  500I.  Sterling,  at  the  first  term 
of  Whitsunday  or  Martinmas  after  her  marriage, 
with  intj^rest  thereafter  till  payment ;  from  which 
term  of  payment  of  the  said  principal  sum  her  an- 
nuity shall  cease  and  terminate.  As  also,  I  leave 
to  N  O  a  iree  yearly  annuity  of  20I.  Sterling, 
%vhich  annuity  is  to  be  paid  equally  by  the  said 
C  D  and  the  said  £  F  and  their  foresaids,  and 
that  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions ;  beginning  the 
first  term's  payment  at  the  first  term  of  Whitsun- 
day and  Martinmas  after  my  ika^h  ^  and  soon 


thereafter  during  her  natural  life.  And  lastly,  I 
leare  my  books,  manuscripts  and  gold  watch,  to 
P  (^  to  be  delivered  to  him  immediately  after  my 
dnth.  And  FURTHER,  for  carrying  these  pre* 
sents  more  effectuaUy  into  execution,  I  hereby 
NOMINATE  and  APPOINT  the  said  C  D  to  be  my 
sole  and  only  executor  and  intromttter  with  my 
moveable  estate,  with  power  to  him  to  expede 
confirmations,  and  make  up  all  other  titles  thereto 
that  may  be  necessary.  In  which  lands  and 
others  above  described,  I  binX>  and  oblige  me, 
my  heirs  and  successors,  duly  and  validly  to  in- 
feft  and  sease  the  said  C  D,  or  his  foresaids, 
TO  be  HELD  either  immediately  of  and  under  me 
and  my  foresaids,  in  free  blench,  for  payment  of 
a  penny  Scots  money  on  the  ground  thereof,  at 
the  term  of  Whitsunday  yearly,  in  name  of  blench 
farm,  if  asked  only  ;  or  from  us,  of  and  under 
our  immediate  respective  lawful  superiors  of  said 
lands  and  others,  in  the  same  manner  and  as  free- 
ly in  all  respects,  as  I,  my  predecessors  or  authors, 
held,  hold,  or  might  have  held  the  same  ourselves, 
and  that  either  by  resignation  or  confirmation,  or 
both,  or  either  of  these  infeftments,  the  cme 
without  prejudice  to  the  other.  And  for  effect- 
ing the  said  infeftment  by  refignation,  I  hereby 
MAKE,  coNSTiY ut£  and  appoint 

,  jointly  and 
severally,  my  lawful  procurators,  for  me,  and  in 
my  name,  duly  and  lawfully  to  resign,  as  I,  by 
'  VOL.  HI.  H    * 


f 


I 
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these  presents,  resigk,  sua&eitdisr^  upcivx^ 
ovcRGivs  and  dslivbr,  all  and  whole  the  hada 
and  others  foresaid,  with  all  right,  title  and  inter- 
est, which  I  have,  or  can  pretend  tbereto,  in  ths 
HANDS  of  my  respective  immediate  lawful  superi- 
ors thereof,  or  of  their  commissioners  in  their  names, 
having  power  to  receive  resignanc^s,  and  to  grant 
new  infeftments,  in  favour  and  for  new  ittfeft«^ 
ments  of  the  same  to  be  made,  oivsn  and  grant- 
ed to  the  said  C  D  and  his  foresaids,  in  due  amd 
ample  form,  as  effeirs ;  acts,  instruments  and  do- 
cuments in  the  premises,  to  ask  and  take ;  and 
GENERALLY)  to  do  everj  other  thing  which  I 
could  have  done  myself^  if  personally  present,  or 
which  to  the  office  of  procuratory  in  such  cases  it 
known  to  belong ;  all  which  I  promise  to  hold 
firm  and  stable.  And  further,  I  hereby  as« 
sign  imd  d»pone  10  the  said  C  D,  and  his  fore- 
saids, the  rents  and  duties  of  the  lands  and  othera 
foresaid^  with  all  and  sundry  the  title-deeds  and 
securities  made  and  granted,  or  to  be  made  and 
granted  in  favour  of  me,  my  predecessors  or  au^ 
thors,  of  and  concerning  the  same,  or  of  and 
concerning  the  debts  and  sums  of  money,  heri- 
table or  moveable,  before  conveyed,  with  the 
whole  clauses  and  obligations  therein  contained^ 
and  all  execution  which  has  been,  or  may  be 
used  thereupon;  reserving  alwavs  my  own 
liferent  right  and  use  of  the  premises;  with  full 
power  and  liberty  to  me,  at  any  period  of  my  life, 
even  on  deathbed,  to  alter,  innovate,  or  re- 
voke these  presents,  in  whole  or  in  part;  to  sell. 
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r     r  -  . 

ALIENATE  Slid  Dispoi^E  the  htids  atid  other  h&^ 
ritages  before  mentioned^  or  any  part  thereof^  on 
to  contract  debt  thereupon,  and  to  uplift,  dis- 
charge, or  assign  the  sums  of  money  faerd^y  dis- 
poned, as  I  shall  think  fit ;  but  declaring, 
that  no  revocation  of  these  presents  shall  be  in- 
ferred from  implication  or  construction,  but  only 
from  ati  express  writing ;  and  in  case  of  no  such 
miting,  then  although  theise  presents  shall 
be  found  lying  in  my  custody,  or  in  the  custody 
of  any  other  person,  undelivered  at  the  time  of 
my  death,  yet  1  hereby  dispense  with  the  not 
delivery  hereof,  and  declare  these  presents  to 
be  equally  good  and  eiFectual^  to  all  ends  and 
purposes,  as  if  an  actual  and  formal  delivery  here- 
of had  taken  place,  any  law  or  practice  to  the 
contrary  notwithstanding*  And  I  consent  to 
the  registration  hereof  in  the  books  of  Council 
and  Session,  or  others  competent,  for  preservation; 
and  for  that  purpo^  constitute 

my  procura- 
tors, &c*  Further,  I  hereby  desire  and  re- 
quire you 

jointly  and  severally,  my  bailies  in  that 
part,  to  the  effect  after  specified  specially  constitu- 
tedy  THAT,  upon  sight  hereof,  ye  pass  to  the 
grounds  of  the  lands  and  others  above  disponed, 
Respectively  and  successively,  and  there  give 
and  deliver  heritable  state  and  sasine,  actual, 
teal  and  corporal  possession  of  all  and  whole 
the  lands  and  others  foresaid^  lying  and  described 

H  2 
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in  manner  above  written,  to  the  said  C  D  or  his 
foresaids,  and  that  by  delivering  to  him  or  to 
them,  or  their  certain  attorney  or  attornies^  in 
their  names,  bearers  hereof^  of  earth  and  ston^ 
of  the  ground  of  the  said  lands,  and  of  all  other 
symbols  usual- and  necessary ;  and  this  in  nowise 
ye  leave  undone ;  which  to  do,  I  commit  to 
you,  jointly  and  severally,  my  bailies  foresaid^ 
my  full  power  by  this  my  precept  of  sasine,  di- 
rected to  you   for   that   effect,      Xn   witness 

WHEREOF^  &C. 

3.  Another  example  of  the  Disposition  and  Settie-^ 
menti  conveying  two  Leases  and  the  Grantor^s 
whole  effects  / — the  Leases  to  his  two  SanSj  and 
a^eating  one  o^  them  General  DisponeCi  and 
burdening  him  with  an  annuity  to  his  MoHier^ 
and  provisions  to  his  Sisters. 

I,  A  B,  do  by  these  presents  give,  grant,  and 
DISPONE,  to  and  in  favour  of  C  B,  my  second 
son,  and  the  heirs  of  his  body ;  whom  £aiiling,  to 
D  B,  my  eldest  son,  his  heirs  and  assignees  ^ 
whomsoever,  heritably,  but  with  and  under  the 
BURDENS  and  declarations  after  titentioned,  all 
and  WHOLE  a  tack,  entered  into  betwixt  L  M 
and  me,  bearing  date  the  day  of 

WHEREBY  the  said  L  M  set  to  me,  my  heirs,  as- 
signees, and  subtenants,  the  lands  oi^-^Qiere  de^ 
scribe  the  farm)  as  then  and  presently  possessed 
by  myself,  lying  within  the  parish  of  , 
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and  county  of  ,  and  that  for  the  space 

of  years  after  Whitsunday  ,  and 

for  payment  of  the  rents,  and  upon  the  other  con- 
ditions therein  mentioned,  together  with  the  whole 
stocking  of  that  farm,  of  every  kind  and  denomi- 
nation ;  AS  ALSO,  all  effects  and  sums  of  money, 
or  debts  due  to  me,  which  shall  be  contained  in 
any  inventory  to  be  signed  by  me,  with  reference 
to  these  presents,  and  which  I  hereby  declare 
^all  be  sufficient  for  excluding  the  necessity  of 
confirmation;  as  also,  all  and  sundry  other 
debts  and  sums  of  money,  heritable  and  moveable, 
and  all  lands  and  other  heritages,  with  my  house- 
hold furniture,  silver  plate,  gold  and  silver,  coin- 
ed :  and  uncoined,  bank  notes  and  lying  money, 
AND  in  general,  my  estate  and  effects,  of  what- 
ever nature  or  denomination,  which  presently  be- 
long, or  which  may  belong  to  me  at  the  time  of 
my  death,  (excepting  only  the  tack  of  the  farm 
of  ,  with  the  crop  and  stocking  of  that 

&rm,  herein  after  provided  to  D  B,  my  eldest 
son),  together  with  all  bonds,  bills,  contracts, 
tacks,  dispositions,  decrees  of  adjudication,  char- 
ters and  infeftments,  and  all  other  writs  and  do- 
cuments, anywise  regarding  the  subject  hereby 
disponed ;  and  for  carrying  these  presents  more 
effectually  into  execution,  I  do  also  nominate 
and  appoint  the  said  C  B,  my  second  son,  and 
the  heirs  of  his  body ;  whom  failing,  the  said  D  B, 
my  eldest  son,  and  his  foresaids,  to  be  in  their 
ord^r  my  sole  executors  and  universal  intrpmitf 
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ters  with  my  good$  and  effects,  with  power  to  ex- 
pede  confirmations,  and  all  other  necessary  titles. 
But  DEpLARiNG  AX  WATS,  that  the  said  C  B,  oi? 
my  general  disponee  and  executor  for  the  time, 
shall  be  bound  and  obliged,  as  by  axxeptation 
hereof  they  bind  and  oblige  themselves,  to  pay 
all  my  just  and  lawful  debts,  with  my  funeral 
charges,  and  any  gifts  or  legacies  I  may  think  pro- 
,  per  to  leave ;   and  particularly  the  gifts  and  lega!» 
cies  following,  viz.  First,  my  said  general  dispoftec 
and  executor  shall  be  obliged  to  pay  to  J  B,  my 
spouse,  in  case  she  survive  me,  and  while  any  of 
tny  daughters  remain  unmarried,  a  free  yearly  an- 
nuity of  Sterling ;  and  in  case  of  the  death  or 
marriage  of  all  my  daughters,  duriiig  the  lifetime 
of  the  said  J  B,  a  free  yearly  annuity  of 
Sterling  ;  the  said  annuity  of  Sterling  to 
commence  at  the  first  terni  of  Whitsunday  or  Mar- 
tinmas ^ter  my  death,  and  the  said  increased  an- 
nuity  of                   Sterling  t6  commence  at  the 
first  term  of  Whitsunday  or  Martinmas  after  the 
death  or  marriage  of  all  my  daiighters,  whichever 
fevent  of  these  shall  first  happen,  or  at  the  first 
Whitsunday  or  Martinmas  after  my  own  death,  in 
case  all  my  daughters  be  then  married  or  dead ; 
And  one  or  other  of  these  annuities  to  be  paid 
thereafter,  at  two  terras  in  the  ye^r,  Whitsunday 
and  Martinmas,  by  equal  portions,  during  the  life 
of  my  said  spouse,  with  the  lawful  interest  of  each 
term's  annuity,  from  the  term  of  payment  till 
paid }  As  ALSO,  immediately  after  my  death,  to 
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4tfiver  to    the  said  J  ^^  the  just  a&d  eqtial 

HALF  <rf    my   HOUSEHOLD    FURNITURE,    ioclud- 

faig.  silver  plate^  bed  and  table  linen,  which  shall 
from  thcweforth  be  her  own  absolute  properr 
ty;  and  these  provisions  I  declare  to  be  in  full 
of  all  that  my  said  spouse  can  claim,  either  by  law 
or  by  our  contract  of  marriage,  in  the  event  of 
her  surviving  me,  excepting  only  her  mournings 
aild  aliment,  ^o  the  first  term  after  my  death,  both 
of  which  are  hereby  reserved  to  her.  Further^ 
^y  said  general  disponee  shall  pay  to  G  B,  H  B, 
and  J  B,  my  daughters,  and  to  the  heirs  of  their 
bodies  respectively,  (my  other  daughters  being  al* 
ready  provided  for  by  me),  the  sum  of 
Sterling  each,  and  that  at  the  first  term  of  Whitr 
sanday  or  Martini^as  after  my  deaths  with  the 
lawful  interest  of  their  respective  sums  from  that 
term^  during  the  not  payment  of  the  sums  them^ 
selves ;  Ahd  I  declare  these  provisions  (with 
the  additional  annuities  to  be  paid  to  my  said 
daughters  by  the  assignee,  in  manner  after  ex^ 
pressed,)  to  be  in  full  to  my  said  daughters  of  all 
leiptim,  bairns'  part  of  gear,  or  other  claim  wbat^ 
soever,  which  may  be  competent  to  them  by  my 
contract  of  marriage,  or  in  and  through  thef  decease 
dtherof  their  mother  or  me.  And  further,  I 
do. hereby  give,  grant,  and  msPOKs  to  DB, 
^my  eldest  son,  and  the  heirs  of  his  body ;  whom 
failing,  to  the  said  C  B,  my  second  son,  bis  heirs 
and  assignees  whomsoever,  heritably,  but  with 
and  under  the  burdehs  and  declarations  af- 
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ter  mentioned.  All  and  whole,  a  tack,  entered 
into  betwixt  R  S  and  me,  bearing  dateij^be 
day  of  ,  whereby  the  $aid  &  S 

^et  to  me,  my  heirs,  assignees,  add  sobteaiaftts,  the 
town  and  lands  of  &c.  an^  that  for 

the  space  of    r  years  aft^  Whkdunday, 

and  for  payment  d;  the  fents,  and  on  the  olher 
conditions  therein  i^entimed,  toge^ther  with' 
the  entire  stocking  of  tvery  kind  which  inay  be 
OA  diat  farm  at.the  time  of  py  death ;  And  I  do 
jRirtber  leave  and  bequeath  to  the  said  D  B, 
smd  his  fores^ds,  the  siim  of  Sl^Ung^ 

proiaded  there;  be  no  onstead  built  on  the  said 
farm  of  previous  to  his  succeeding 

theretOy  to  be  paid  to  him  in  that  event  by  my  said 
general  dispoMe  and  executor,  at  the  first  term  of 
Whitsunday  or  Martinmas  immediately  after  my 
death,  with  the  lawful  interest  thereof  from  that 
time  till  payment ;  but  the  said  D  B  and  his  fore- 
said$5  AND  the  said  C  B  and  his  foi'esaids,  if  they 
shall  succeed  to  the  farm  of 
by  the  destination  above  written,  shall  payi  as  by 
acceptation  tketjpoi  they  in  th(»ir  6rder  bind  and 
OBLIGE  themselT^.tpr pay,  to  the  said  G  ]^,  H  B, 
and  J  B,  their  sistersj,.  an  annuity  of  each, 

as  long  as  their  salid  sisters  shall  remain  unmarried; 
the  said'  annuities  to  commence  at  the  first  term  of 
Whitsunday  or  Martinmas  after  my  death,  and  to 
be  paid  to  the  respective  annuitants  at  the  same 
term  annually  thereiafter,  while  they  respectively 
remain  unmarried,  with  interest  of  the  sa;d  annui- 


lies  from  the  md  term  of  payment,  and  iidiile  the 
same  remains  unpaid,  and  which  annuities  shall 
respeciirely  cease  on  the  dearth  or  marriage  of  the 
dsttghter  CO  whpm  the  same  is  payable ;  akd  they 
2ft^  berd^y  declared  to  be  over  a|id  above  the  pro- 
vi£xm$  hierein  before  made  in  their  fevonr.  And 
the  more  clbarly  to  befins  the  right  of  the  said 
I>Bmy  st)n,  and  his  foresaids,  to  the  farm  and 
stocki^  of  ,  I  do  hereby  declare,  that  at 

v^hatever  time  of  the  year  I  may  die,  the  said  D  B 
anid  Ms  foresaids  shall  have  right  to  the  benefit  of 
tbe  \irbole  sales  made  from  that  farm,  from  and 
after  the  term  of  Martinmas  immediately  preceding 
^y^death ;  and  he  shall,  op  the  other  hand,  free 
and  relieve  my  general  disponee  and  executor  of 
the  rents  falling  to  be  paid  out  of  these  sales,  an4 
in  all  time  thereafter  :  for  example,  in  the  event 
of  my  dying  at  any  time  betwixt  Martinmas  1 799 
and  Martinmas  1 809,  the  said  D  B  shall  have 
riglit  to  the  whole  sales  which  may  have  been 
made  from  the  said  farm  of  ,  subsequent  to 

Martinmas  1 799 ;  and  be  shalU  op  the  other  hand, 
be  obliged  to  pay  the  rent  of  the  whole  year,  from 
Whitsunday  1799  to  Whitsunday  1800,  which 
rent  would  fall  due  at  Lammas  1800,  and  Candle-^ 
mas  1801,  together  with  the  rent  of  all  subsequent 
years  ;  and  in  c a6£  I  shall  in  the  mean  time  have 
uplifted  any  of  the  proceeds  of  the  sales,  allocated 
in  the  manner  foresaid  to  the  said  D  B,  or  shall 
have  paid  any  of  the  rents  which  by  the  above  rule 
should  be  discharged  by  him,  then  my  general  dis-j 


jponee  and  ctxeeutor,  and  the  said  D  B  and  tm 
foresaids,  shall  repeal  ^  pay  back  aiach  rents  or 
proceeds  of  sales  to  each  other,  ^  cireumstaiicea 
may  require  y  which  provisions,  so  settle  oH 
the  said  D  B,  I  do  in  like  manner  ^bclars  to  be 
in  full  of  all  heritage^  l^tim,  bairns'  part  of  geftr^ 
which  he  could  claim  by  my  contract  of  marriage, 
or  in  and  through  the  death  of  his  mother  or  me» 
in  any  manner  of  way#  And,  lastly,  as  some 
of  my  diildrea  are  still  under  age,  I  do  hisreby 
further  nominate  and  appoint  P  Q,  T  U,  aad 
Vit  Y,  tviih  the  said  D  B  my  eldest  son,  to  be 
tutors  9nd  curators  to  such  erf  my  said  chtld# 
fen  as  may  be  under  age  at  the  time  of  my  deadly 
during  their  respective  pupiilarities  and  minorities; 
fxit  I  declare,  that  ahhough  they  may  accept 
of  the  ofiice  of  tutory,  they  may,  notwithstanding, 
decline  the  eiSce  of  curatory,  and  that  the  majo;* 
rity  of  the  said  tutors  and  curators,  accepting  and 
altve  at  the  time,  shaU  always  be  a  quorum  ;  acid 
if  the  whole  shall  die,  or  decline  to  accept  the  of* 
£ce,  but  one,  then  the  person  so  accepting  and  sur- 
fi^ing  shall  be  sole  tutor  and  curator-  And  I  dq 
FURTHER  declare,  that  the  said  tutors  and  cu- 
rators  shall  be  in  no  respect  liable  for  neglect, 
omissions,  or  diligence  of  any  kind,  jior  smguU  in 
ioMum^  BUT  each  for  his  own  actual  intromissions 
only  ;  neither  shall  they  be  liable  for  any  factorf 
Of  attorneys  to  be  appointed  by  them,  further  thaii 
that  they  are  reputed  responsible  at  the  time  of 
entering  on  their  office;    Reserving  al'ways 


mj  own  LiFi:R£NT  nioHf  use  9nd  enjoyment  of 
the  whole  premisses,  with  full  power  at  any 
time  in.  my  Hfe,  and  evtn  on  deathbed,  by  a  writ* 
ing  und^  my  hand,  to  altbr,  innovate,  or 
k^vojLe  these  presents,  in  whole  or  in  part,  and 
to  ASSIGN  and  dispose  of  the  effects  hereby  ccm* 
veyedy  in  any  manner  I  may  think  proper ;  3ut 
in  as  far  as  these  presents  shall  not  be  altered  or 
revoked,  the  same  shall  be  valid  and  effectual^, 
though  fomid  lying  in  my  own  custody,  or  in  the 
custody  of  any  other  person  fin:  my  behoof,  at  the 
time  of  my  death ;  dispensing  with  the  deli* 
VERY  hereof.  And  I  consent  to  the  fegistratioa. 
hereof  in  the  books  of  Council  and  Session,  or 
other  judges'  books  competent^  therein  to  remaia 
for  f>reseFvation ;  and  for  that  purpose  consti^ 
TUTE  my  procurators.  Sec. 

In  witness  whereqf^  8^c. 


3.  Another  ea^ampie  qf  the  Disposition  and  setfk^ 

menty  "where  the  Grantor  diynmes  burgage  sttk^ 

JectSy  as  well  as  other s^  to  certain  of  his  children^ 

Jar  behoqf  of  the  whole  equally  ;  and  providing 

$n  annuity  and  thejiirmture  to  Ids  Widow. 

I,  A  B,  with  and  under  the  conditions  and  pro^ 
visions,  and  for  the  purposes  after  specified,  do 
hereby  give,  grant  and  dispone,  to  and  favour 
of  C  B,  my  eldest  son,  and  to  his  heirs  and  as« 
signees  whomsoever  j  whom  failing,  toD  B,  £  B^ 
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and  J  B,  my  other  children,  and  to  the  survivors 
or  survrvor  of  them,  and  to  their  heirs  and  as^ 
signees  whomsoever,  all  and  sundry  lands,  he- 
ritages, teinds,  adjudications^  and  other  heritable 
subjects,  ajnd  all  goods,  gear,  debts,  heritable  or 
moveable,  sums  of  money,  bank  notes,  and  other 
moveable  effects,  and  in  general,  my  whole  estate, 
heritable  and  moveable,  of  whatever  nature  or  de- 
nomination, or  wherever  "situated,  belonging,  or 
which  shall  belong  and  be  owing  to  me  at  the 
lime  of  my  death,  with  the  whole  vouchers,  in- 
ftroctions,  and  conveyances  thereof,  writs  and 
deeds  granted,  and  diligehces  and  execution  used 
for  payment  or  security  of  the  said  debts  and  ef- 
fects ;  together  with  all  right,  title  and  interest, 
which  I  have,  or  may  pretend  to  the  said  land^ 
and  heritages^  means,  estate  and  eflfects,  now  be- 
longing to  me,  or  which  may  pertain  and  belong 
to  me  at  the  time  of  my  death,  (my  household 
furniture,  which  is  herein  conveyed  to  my  wife, 
being  always  excepted) ;  and  particularly,  without 
prejudice  to  the  said  generality,  all  and. whole 
that  dwelling-house,  (here  describe  the  several  st^b- 
jefits  as  in  the  title  deeds.)  In  wh|Ch  whole 
LANDS,  TENEMENTS,  and  Other  HERITAGES  ge- 
nerally and  particularly  before  disponed,  I  bind 
and  oblige  me,  my  heirs  and  successors  whomso- 
ever, to  in(eft  and  sease  the  said  C  B,  and  his 
foresaids  ;  whom  failing,  my  sai4  other  dis* 
ponees  and  their  foresaids,  in  the  order  above 
yrittefi}  to  be  .held  as  follow?,  viz;  those  subjects 
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that  are  of  burgage  tenure,  in  the  manner  peculiar 
to  that  holding,  and  the  other  subjects,  by.twose* 
veral  infeftments  and  manners  of  boldingy  the  one 
thereof  to  be  held  of  and  under  me  and  my  fore-* 
saidsy  in  free  blencb,  for  payment  of  a  penny  Scots, 
in  name  of  blench  duty,  at  the  term  of  Whitsun- 
day yearly,  if  asked  only ;  and  the  other  of  the 
said  infeftments  to  be  held  from  us,  of  and  under 
our  immediate  lawful  superiors,  by  the  same  te- 
nure ;  and  as  freely  in  all  respects  as  we  hold  or 
might  have  held  the  same  ourselves,  and  that  ei- 
ther by  resignation  or  confirmation,  or  by  both, 
the  one  without  prejudice  to  the  other  ;  and  for 
completing  the  said  infeftment  by  resignation  I  do 
hereby  constitute  and  appoint 

jointly  and  se- 
verally, my  lawful  procurators,  for  me,  and  in  my 
name,  duly  and  lawfully  to  resign  and  surren- 
der, as  I  hereby  resign,  surrender,  and  o- 
vERGivE,  ALL  and  sundry  the  several  lands, 
tenements  and  others,  particularly  before  dispon- 
ed (as  well  those  held  burgage  as  by  other  te« 
nures),  in  the  hands  of  my  immediate  lawful  su- 
periors thereof,  or  of  their  commissioners  liaving 
power  to  receive  resignations,  and  thereupon  to 
GRANT  new  infeftments  in  favour,  and  for  new 
infeftments, of  the  same,  to  be  made,  given,  and 
GRANTED  to  the  Said  C  B,  and  his  foresaids ; 
whom  failing,  to  the  said  D  B,  £  B,  and  J  B, 
or  the  survivors  or  survivor  of  them,  and  their 
foresaids,  heritably  and  irredeemably ;  acts,  in« 
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struments,  and  documents  in  the  premise  to  tdke, 
and  generally  every  other  thing  to  .  do,  which  t 
could  do  myself,  or  virhich  to  the  office  of  procu- 
ratory  in  such  cases  is  kiiown  to  belong ;  ratifying 
hereby*  and  confirming  Whatever  my  said  procura- 
tors shall  lawfully  do,  or  cause  to  be  ddne  in  the 
premises,  in  virtue  Hereof.  And  fubLther,  I 
hereby  kEsiON  aiid  MAKt  over,  to  and  in  fa- 
vour of  my  said  disponees,  in  the  order  above  ex- 
pressed,  the  tvhole  writs  and  evidents,  conveying 
the  lands,  tenements,  and  others  before  disponed; 
with  the  whole  clauses  and  obligatidnis  therein  con- 
tained,  and  also  the  whole  rents  and  duties  there-* 
of,  with  full  power  to  them  to  sue  for,  uplift,  and 
discharge  the  ^ame.  And'  further!,  I  heteby 
Assign,  transfer,  convjsy,  and  make  over, 
to  and  in  favour  of  the  said  C  B  and  his  foresaids  ; 
whom  failing,  to  the  said  D  B,  £  H,  and  J  B, 
and  to  the  survivors  or  survivor  of  them,  and  to 
their  foresaids  (but  with  and  under  the  conditions 
and  provisions,  and  for  the  piurposes  after  speci- 
fied), the  s^everal  sums  of  money  due  to  me,  iri 
manner  under  written,  viz.  the  sum  of 
Sterling,  contained  in  a  bond  granted  to  me,  my 
heirs,  and  assignees,  by  L  M,  dated  the 
day  of  payable  against  ,  with  the 

Slim  of  Sterling  of  penally,  in  case 

of  f^lure,  and  the  due  and  legal  interest  of  the 
said  principal  sum,  from  the  term  of  ,  all 

former  interests  bdng  paid  up  j  Also  the  sum  of 

Sterling,  and  interest  due  thereon. 
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contained  in  O  P's  promissory  note  to  nie  tf  date 
,  l»yable  ,  together  with 

the  whole  Touchers  of  the  said  debts,  with  pow^ 
et  to  pursue  for^  receive  and  discharge  the  said 
debts  and  sums  <^  money,  and  to  do  every  thing 
(or  recovering  the  same,  which  I  could  have 
done  before  granting  hereof*  And  further, 
I  do  hereby  asbi&k  and  convey,  to  and  ia 
favour  of  L  B  my  spouse,  my  whole  household 
fiirnitufe,  including  heirship  moveables,  bed 
^d  table  linem,  cut  and  uncut,  with  power  to 
faer  to  intromic  with,  and  take  possession  of  the 
^ame,  and  to  use  and  dispose  thereof  at  her  plea«^ 
sure }  PROVIDING  and  declaring  always,  as 
k  is  hereby  expressly  provided  and  declared,  that 
*  these  presents  are  granted  by  me,  and  shall  be  ac- 
cepted by  the  said  C  B,  and  those  hereby  subsd^ 
ttited  to  him,  with  and  under  the  conditions  and 
provisions,  and  for  the  ends  and  purposes  after  spe« 
cified,  viz.  First,  that  he  or  they  shall  pay  my 
funeral  charges,  and  lawful  debts*  Secov d,  that 
he  or  they  shall,  within  six  months  after  my  deaths 
lay  out  on  good  security,  heritable  or  moveable, 
at  the  sight,  and  with  the  consent  of  the  said  L  B 
my  spouse,  such  a  capital  as  shall  produce  a  free 
yearly  annuity  to  her  of  Sterling ;  the 

security  to  be  conceived  in  favour  of  my  said 
spouse,  in  liferent,  for  her  liferent  use  allenarly, 
and  of  my  said  disponees^  in  the  order  above 
written,  in  fee;  which  liferent  annuity, 
provided  to  my  said  spouse,  shall  be  accepted  by 
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her  in  fulhatbfiaictioii  of  all  claim  of  terce,  half 
or  third  of  moveables,  or  other  daions  whatever, 
competent  to  her  by  aAd  through  mf  death. 
Third,  that  the  right  to  the  said  subjects,  herit- 
able and  moveable,  vested  in  my  said  children^ 
in  manner  foresaid,  is  for  the  use  and  behoof  of 
all  my  said  children,  equally  and  proportionally  j 
and  failing  any  of  them,  by  death  before  marriage 
or  majority,  the  share  or  shares  of  the  persons 
deceasing,  shall  fall  and  aCcresc^  to  the  survivors 
equally  amongst  them ;  which  several*  shares  or 
provisions  shall  be  payable  to  my  said  children, 
at  the  first  term  of  Whitsunday  or  Martijunas  that 
shall  happen  after  a  full  year  from  my  death,  ex- 
cepting such  part  of  their  provisions  as  shsdl  arise 
from  the  capital  sum  to  be  liferented  by  their  mo- 
ther, and  which  sum  shall  be  divisible  amongst 
them  in  manner  foresaid,  at  the  first  term  of 
Whitsunday  or  Martinmas  after  her  death. 
Fourth,  that  in  computing  the  provision  paya- 
ble to  each  child,  regard  shall  be  had  to  the.  sums 
advanced,  or  to  be  advanced  hy  me,  in  settling 
them  in  business,  as  the  same  shall  be  ascertained 
in  writing  under  my  hand,  or  by  an  acknowledge- 
ment under  the  hand  of  the  child  receiving  the 
same  j  ^and  accordingly  1  do  hereby  declare, 
that  the  said  C  B,  and  the  said  D  B,  have  each  of 
them  received  from  me  the  sum  of  ~ 
Sterling,  which  suni  of  Sterling  shall 

be  coniputed  in  part  of  the  provisions  of  each  of., 
the  'said  C  B  and  D  B,  in  proper lioning  their 
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s&ares  of  the  subjects  hereby  conveyed.  Akd 
FunlTHERy  Thereby  provide  and  declare,  that 
in  the  event  tl^at  my  said  spouse,  or  any  of  ^ 
ssud  cliildren^  shall  repudiate  this  settlement^  and 
claim  iheir  legal  provisions,  in  place  of  the  sums 
hereby  provided  to  them  respectively,  or  shall  by 
'  Smy  means  prevent  this  settlement  from  taking  ef- 
fecty  in  whple  or  in  part,  He  or  she  shall  thereby 
forfeft  'all  right  to  any  share  of  the  dead's  part,  or 
that  part  of  the  effi^cts  which  I  may  freely  disposp 
of  by  lawy*  arid  they  shall  have  right  only  to  the 
respective  provisions  of  the.  law.;  the  dead's  part 
belonging,  as  in  that  case  I  hereby  bequeath,  the 
same,  equally  to  my  other  children,  who  shall 
agree  to  abide  by  this  settlement,  and  who  shall 
accept  of  the  provisions  herein  contained.  FuRf 
THER,  I  do  hereby  appoint  my  saicf  disponees,  in 
the  order  above  written,  to  be  my  sole  executory 
and  intromitters  with  my  moveable  estate :  D£« 
CLARiNO,  that  any  supplementary  mventory  or 
list  of  debts  or  subjects,  which  may  be  subscrib- 
ed by  me  as  relative  hereto,  shall  be  held  as  part 
of  this  settlement,  to  the  eflPect  of  exduding  th$ 
necessity  of  confirmation.  And  I  ju.so  nomi- 
nate and  APPOINT  R  S,  and  the  said  C  B,  my 
eldest  son,  to  be  curators  to  my  said  son*  J  B| 
any  one  of  whom  accepting  and  surviving  shall  b^ 
entitled  to  the  office ;  committing  liereby  to  theip, 
the  whole  powers  competent  to  curators  by  law, 
for  managing  the  estates  of  minors ;   and  dS' 

VOL.  III.  I  ♦ 
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GLARING,  that  they  shall  not  be  bound  tb  do  diR- 
gehce,  Bor  in  &)Udtmi^  nor  for  omissions,  but  only 
for  their  own  actual  intromissions,  with  powir  to 
name  factors,  for  whose  actings  they  shall  not  be 
answerable.  A^td  I  hereby  revoke  all  former 
settlements,  reserving  my  own  xiferent  of 
the  subjects  hereby  conveyed,  with  full  liberty^  at 
any  time,  and  even  on  deathbed,  to  reVoke  or  al- 
ter these  presents,  as  I  may  think  proper ;  bispEKS- 
ING  with  the  delivery  hereof,  and  declaring 
these  presents  to  be  effectual,  though  found  lying 
by  me  at  the  time  of  my  death,  or  in  the  custody 
of  any  person  to  whom  I  may  entrust ,  the  same^ 
And  I  CONSENT  to  the  registration  bereof: in 
the  books  of  Council  and  Session,  or  other  books 
cothpeteiit,  therein  to  remaiii  for  prfestrvationv 
and  thereto  constitute        «        .  i 

my  procurators^'  &c.(. .  An» 
FURTHER,  that  my  said  dis[5onees,  ihtbe^  order 
above  written,  may  be  infeft  in  sttcb  of  the  sub- 
jects hereby  disponed  as  do  not  hold  burgage,  to 
be  held'  eir&er  of  and  under  me  and  my  foresaids, 
ok  from  us,  of  our .  immediate;  lawful  superiors, 
by  eonfirmation,    I  hereby  desire  and  require 

joiittlyand  ^verallyj  my  baillies  in  that  rpart  biir^- 
by  specially  constitutied,  that,  on  sight  hereof^  ye 
{)ass  to  the  ground  of  the  fqresmd  linds,'  teou$es 
and  others,  respectively  and  successively^  and 
there  give  and  deliver  to  the  said  C  B  ajad  hts 
foresaids;  whom  failing,,  to  those  substituted  i^ 
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tKeni,  in  maimer  above  written,  heritable  state 
and  SASINS,  actual,  real,  and  corporal  possess 
SIGN,  of  all  and  whole  the  lands,  houses,  and  o* 
thers  above  written,  lying,  bounded,  and  describ- 
ed m  manner  foresaid,  which  do  not  hold  bur- 
gage ;  AND  THAT  by  delivering  to  him  or  them^ 
or  to  his  or  their  certain  attorney  or  attorneys,  in 
his  or  their  names,  bearers  hereof,  of  earth  and 
stone  of  the  ground  dF  the  said  lands,  and  all  o- 
ther  symbols  usual  and  requisite ;  and  this  in  no^ 
wise*j^e  leave  undone.  Which  to  do  I  commit 
to  you,  and  each  of  you,  my  said  bailUes,  my 
full  power  by  this  my  precept  of  sasine,  directed 
to  yo^  for  that  effect.    In  witness  whereof,  &c* 


4*  Another  example  of  a  I>isjH>sitkm  and  Settle'^ 

ment^  in  which  the  Grantor  conveys  a  landed 

Mutate  to  a  certain  series  of  Heirs  ^  exduding 

^  the  jus  mariti  of  the  Husband  of  one  qf  tlie 

-  Heirs ;  Unding  them  to  bear  the  Name  a^d 
xAr^  of  the  Grantor  ;  prohibiting  them  Jhom 
'  sellmg,  or  altering  *fc?  order  qf  Sitccessign  ■; 
UTid  appdinting  them  to  possess  on  the  Disposi^ 
tion :  in  which  also  ffie  Personal  Estate  is  cm- 

'   'oeyed  iurdened  with  Debts ^ . 

t     ,  ^ 

•  i 

I,  A  B,  do  hereby  give,  oRAi^T  and  dispone, 
to  and  in  favour  of  C  B,  my  eldeat  daughter,  and 
the  heirs  whomsoever  of  her. body }  wHom  faii-* 
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iNGy  to  D  B,  my  second  daughter,  and  t&e  heir? 
whomsoever  of  het  body  ;  whom  failing,  to 
£  B,  my  third  and'  youngest  danghtor,  wife  of 
J  G,  in  liferent,  during  all  the  days  ci  her  life<« 
time,  and  excluding  the  jm  mariti  of  die  said 
J  G  her  husband,  and  to  H  G,.  their  eldest  son^ 
in  fee,  and  the  heirs  whomsoever  of  his  body ) 
WHom  failing,  to  the  other  heirs  male  of  the 
body  of  the  said  £  B,  of  her  present  or  any  sub- 
sequent marriage,  and  the  heirs  whomsoever  of 
their  bodies ;  whom  fa-ilino,  to  the  heirs  v^m* 
soever  of  the  body  of  the  said  £  B,  of  her  pre-* 
srat  or  any  subsequent  marriage ;  the'eldest  heir- 
female  excluding  always  heirs  portioners,  and  suc^ 
ceeding  without  division  throughout  the  whole 
course  of  succession,  as  often  as  the  same  shall 
devolve  upon  females ;  whom  all  .failing,  to 
isiy  own  nearest  heirs  or  assignees  whomsoever, 
heritably  and  irredeemably,  all  and  sundry  the 
}aAds,  mills,  teinds,  and  others  underwritten, 
viz.  ALL  and  whole— (Aere  M^  lands  were  de- 
scribeeiy^BVT  always  with  and  imder  the  re- 
servations, burdens,  conditions,  provisions  attdd^- 
clarations  after  written,  viz.  reserving  to  .me 
NOT  ONLY  my  liferent  right  and  possession  of  the 
said  lands  and  estate  daring  my  life^  bitt  also 
full  power  and  liberty  to  me,  at  any  time  of  my 
life,  zjid  even  on  deathbed,  to  revoke,  alter,  or 
innovate  these  presents^  in  whole  or  in  part ;  and 
to  sell  and  dispose  of  the  said  lands  and  others, 
cither  onerously  or  gratuitously,  and  to  contract 
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(itbts  thereon,  as  I  shall  think  fit,  and  that  with- 
out the  consent  of  the  said  C  B,  or  any  other  of 
my  said  bdrs,  as  freely  in  all  respects  as  if  ilhesd 
presents  had  not  been  granted ;  as  also,  with 
and  under  this  i^urden  and  condition,  as  it  is 
hereby  expressly  conditioiied  and  provided,  that 
fhe  said  G  B,  and  the  heirs  'hereby  substituted 
to  her,  shall,  upon  their  succeeding  to  the  said 
lands  and  .estate,  in  virtue  hereof,  be  burdened 
with  the  payment  of  all  the  just  and  lawful  debts 
ihat  shall  happen  )to  'be  owing  •by  me  at  the  time 
of  my  deat^',  and  also  with  the  payment  6f  the 
several  sums  contained  in  any  bonds  of  provision 
already  granted^  o^  which  may  hereafter  be  grant- 
ed by  me,  in  favofir  of  my  other  children,  and  also 
with  the  payment  of  any  aliment  or  annuity  al- 

-  ready  provided,  or  which  may  hereafter  be  pro- 
vided by  me,  in  favour  of  6  B  my  only  son,  and 
that  in  so  far  as  my  moveable  estate  and  effects 
shall  not  be  sufficient  for  answexing  and  paying 

^  my  debts  and  childrea- s  provisions  ;  as  also 
PROViDiNct  and  declaring,  that  the  said  C  B 
my  eldest  daughter,  and  the  heirs  substituted  to 
her  in  manner  foresaid,  shall  be  held  and  oblig- 
ed, upon  their  succeeding  to  the  said  lands  and 
cistate^  to  assume,  use,  and  bear  the  name  of 
and  the  arms  and  designations  of 
in  alt  time  after  their  succession  ;  as  also, 
vi£ng  and  declaring j  as  it  is  hereby  expressly 
vided  and  declared,  that  it  shall  not  be  i 
power  of  the  said  C  B  my  eldest  daughter ^  :r 


t. 
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of  the  heirs  hereby  substitutSd  to  her,  to  alter,  in* 
novate,  or  change  the  order  of  succession  before 
written,  nor  to  do  any  other  feet  or  deed,  direcily 
or  indirectly,  whereby  the  same  may  he  anywise 
altered,  hurt,  or  disappointed,  declaring  all 
such  facts  and  deeds  to  be  in  themselves  void  and 
null.  And  further,  it  is  hereby  provided  and 
declared,  that  the  said  C  B,  and  the  heirs  hereby 
substituted  to  her,  shall  be  obliged  to  possess  and 
enjoy  the  said  lands  and  estate,  by  virtue  of  these 
presents,  and  of  the  charters;  and  infeftments  to 
follow  hereupon,  and  by  no  other  right  or  title 
whatever  ;  and  which  conditions,  burdens,  pro* 
visions,  and  declarations  before  written,  shall  be 
at  length  jnserted  in  the  infeftments  to  follow  here* 
on,  and  in  all  the  subsequent  retours,  charters, 
precepts,  and  infeftments,  and  other  title  deeds  of 
the  said  lands  and  estate,  in  all  time  coming ;  and 
likewise  with  and  under  this  condition  and  provi-' 
sion,  that  in  case,  by  the  death  of  C  B  and  D  B 
without  heirs  of  their  bodies,  the  liferent  of  the 
said  lands  and  estate  shall  devolve  on  the  said 
E  B  my  youngest  daughter,  in  terms  of  the  sub- 
stitution above  written ;  then  and  in  that 
CASE,  she  shall  have  fiill  power  and  liberty,  to  up- 
lift and  discharge  the  rents  and  duties  thereof  by 
herself  alone,  without  the  consent  of  the  said  J  G 
her  husband,  whose  jus  mariti  is  hereby  expressly 
excluded  and  debarred.  And  in  which  lands 
and  other  heritages  before  disponed,  with  and  un« 
(ier  the  burdens,  conditions,  provisions,  and  de« 


TO  SELL,  CONTRACT  DEBTS,  &C.  I J5 

clarations  before  written,  I  bikd  and  oblige  me, 
and  my  heirs  and  successors,  to  ikfeft  and  seasb 
the  said  C  B,  and  her  foresaids,  and  the  heirs  sub* 
^tituted  to  them  in  manner  foresaid,  in  the  order 
nbove  written,  to  be  held  either  from  me,  of 
and  under  my  immediate  lawful  superiors  thereof, 
in  the  same  manner,  and  as  freely  as  I  hold,  or 
might  hold  the  same  myself;  or  of  and  under  me 
and  my  foresaids,  in  free  blench,  fqr  payment  of 
a  penny  Scots  money  on  the  grounds  of  the  said 
lands,  at  the  term  of  Whitsunday  yearly,  if  asked 
only ;  and  reUeving  me  of  the  duties  and  services 
payable  forth  thereof,  to  our  own  superiors  ;  and 
that  either  by  resignation  or  confirmation,  or  both, 
the  one  without  pr^udice  to  the  other.  Anp  for 
ACCOMPLISHING  the  Said  infeftment  by  resigna^ 
Ition,  I  hereby  constitute  and  appoint 

jointly  and  severally,  my  lawful  procurators,  for 
me,   and  in  my  name,  duly  and  lawfully  to  rei- 

6IGN,  SURRENDER  and  QVERGIVE,  ALL  and  SUNp 

DRY  the  lands,  mills,  teinds,  fishings,  and  other 
heritages  herein  before  disponed,  all  lying  and  de»» 
scribed  as  aforesaid,  in  the  hands  of  my  immediate 
lawful  superiors  of  the  same,  in  favour,  and  for 
new  infeftment  thereof,  to  be  made  and  granted 
to  the  said  C  B;  and  the  he^rs  whomsoever  of  her 
body ;  whom  failing,  to  the  other  heirs  and  substi- 
tutes before  mentioned,  in  the  order  before  speci«^ 
fied,  in  legal  and  proper  form,  but  with  and  under 
the  reservations,  burdens,  conditions,  provisions. 


k^^ 
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and  declarations  above  written^  and  thbrbupok 
to  take  instnimesfts  and  documents,  and  goierally 
to  do  ereiy  thing  in  the  premises,  which  to  the 
office  of  procuratory  in  such  cases  belongs ;  rati* 
FYiNG  hereby,  and  holding  firm,  all  and  what* 
ever  things  my  said  procurators  shall  lawfully  do, 
or  cause  to  be  done  in  the  premises ;  as  also, 
I  hereby,  with  and  under  the  reservatbns,  burdens 
conditions,  provisions,,  and  declarations .  before 
written,  ASSIGN  and  mai^e  over,  to  thesaidC  B, 
and  her  foresads ;  whom  failing,  to  tbct  heirs  sub- 
stituted to  them  in  manner  foresaid/  and  in  the 
order  before  written,  not  only  the  wholie  writs^and 
title-deeds  of  the.  said  lands  and  otherf ,  with  the 
whole  clauses  and  obligations  therein  contained, 
BUT  ALSO  die  rents  and  duties  of  the  said  Jands 
and  others,  which  shall  be  due  at  the  time  of  my 
death,  and  in  all  time  thereafter,  with  the  cur- 
rent tacks  of  the  said  lands,  and  whole  cbligations 
therein  contained,  as  i&r  as  the  same  are  prestable 
by  the  tenants.  And  further,  that  the  G  B, 
and  those  substitutiad  to  her,  in  manner  foresaid, 
may  be  the  better  aUe  to  satisfy  and  pay  my  debts 
and  childr^'s  provisions,  add  others  before  spe- 
cified, wherewith  these  presimts  are  burdened,  I 
I  hereby  assign  and  dispqNe  ^p  the  said  C  B  and 
her  foresaids ;  whom  fiuling;  jto  those  substituted 
in  manif  er,  and  in  the  order  above  written,  exclud- 
ing always  the  Jus  rmriti  of  t)ie  jaid  G  |i  as  afore- 
said, ALL  and  SUNDRY  debts  aiid  sums  of  mo- 
tley, whether  heritable  or  moy$ab)e,  which  shall 
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bfiong  and  be  omng  to  me  at  the  time  of  mf 
death^  by  any  person  or  persons,  by  bond,  bill» 
account,  or  otherwise,  with  the  whole  grounds  of 
4ebt  and  conveyances  thereof  in  my  fevour,  and 
all  action  and  execution  competent  thereon,  and  aU 
so  all  moveable  goods  and  effects,  of  whatever 
kind  and  denomination,  which  shall  belong  to  me 
at  the  time  of  my  death,  wherever  the  same  may 
be  situated ;  with  power  to  the  said  C  Band 
ber  foresaids,  and  those  substituted  to  them  in  the 
^rder  above  written,  to  intromit  with,  uplift,  and 
dispose  of  the  said  debts  and  effects  hereby  a^ign* 
jed,  and  to  apply  the  ^ame  in  payment  of  the  debts 
which  shall  be  owing  by  me  at  the  time  of  my 
deaths  and  children's  provisions  b^ore  specified. 
As  ALSO,  I  hereby  assign  and  dispone  to  the 
said  C  B  and  her  foresaids,  and  to  those  substitute 
ed  to  her  in  the  order  above  written,  all  room  in 
the  church  and  churchyard  of  ^apprcu 

priated  and  belonging,  or  which  by  law  ought  to 
be  appropriated  and  belong  to  my  lands  and  estate, 
herein  before  disponed,  together  with  the  seats^ 
lofts,  and  burying  places,  erected  and  built  there- 
on. And  lastly,  I  dispense  with  the  DKLt- 
.VERY  of  these  presents ;  and  declarb  the  same, 
though  found  lying  in  my  own  custody,  or  in  the 
custody  of  any  other  person,  undelivered  at  the 
time  of  my  death,  to  be  equally  good  a|id  efFec« 
tual,  to  all  ends  and  purposes,  as  if  the  same  bad 
been  formally  delivered  by  me  in  my  lifetime ; 
AND  I  hereby  rbtoke  all  former  i^ttlejnents  of 
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in  J  aid  Iai]ids  and  estate,  in  as  far  allenarly  as  the 
same,  are  incojisistent  herewith,  of  are  hereby  al* 
t<5redt  And  for  more  security,  I  consent. to  the 
REGISTRATION  hereof  in  the  books  of  Council 
and  Session,  or  others  competent,  therein  to  re- 
main for  preservation ;  and  for  that  purpose  con- 
stitute my 
procurators,  &c*  And  further,  I  hereby  Br- 
siJLE  and  REQUIRE  you 

jointly  and  severally,  as  my 
bailips  in  that  part,  hereby  specially  constituted  to 
the  effect  after  written,  that  on  sight  hereof  ye 
give  and  deliver  heritable  state  ^d  sasine, 
actual,  realy  and  corporal  possession  to  the  said 
C  B  or  her  foresaids  ;  whom  failing,  to  those 
substituted  to  her,  in  manner  and  in  the  order  a- 
bove  written^  of  all  and  sundry  the  lands  and  o- 
thers  foresaid,  lying,  bounded,  and  described  in 
manner  above  expressed,  to  be  held  in  manner 
above  written ;  but  always  with  and  under  the 
burdens,  reservations,  conditions,  provisions,  and 
declarations  herein  contained,  which  shall  be  in- 
serted  in  the  infeftments  to  follow  hereon  ;  and 
that  ye  give  such  sasine,  by  delivery  of  earth  and 
stone  of  the  ground  of  the  said  respective  lands, 
grass  and  corn  for  the  said  teinds,  clap  and  hap- 
per  for  the  said  mill,  net  and  cobble  for  the  said 
fishings,  a  penny  money  for  the  said  annualrent^ 
and  all  other  symbols  requisite,  to  the  said  C  B, 
or  her  foresaids  ;  whom  failing,  to  her  said  sub- 
stitutes in  the  order  above  expressed,  or  to  theiy 
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respective  attorney  or  attorneys,  in  her  or  their 
name,  bearers  hereof ;  wHitH  to  do  I  commit  Jo 
you,  jointly  and  severally^  my  bailies  foresaid, 
full  power  by  this  my  precept  of  sasine,  directed 
to  you  for  that  effect. 

In  witness  whereof^  <§r. 

5.  Mutual  DisposiUon  betwixt  a  Htishand 

and  Wife. 

We,  A  B  and  C  D,  spouses,  from  pur  afiectioH 
for  each  other,  and  with  mutual  advice  and  con-^ 
sent,  have  aoreei3  to  grant  these  presents  in 
manner  under  written :  That  is  to  say,  I,  the 
said  A  B,  do  hereby  assign  and  dispone  to 
and  in  favour  of  C  D  my  spouse,  (in  case 
she  survive  me),  and  to  her  heirs,  executors, 
and  assignees,  all  and  sundry  my  heritable  and 
moveable  estate,  of  whatever  nature  or  deno- 
mination the  same  may  be,  which  shall  be* 
long  to  me  at  the  time  of  my  death,  and  with* 
out  prejudice  to  the  said  generality  foresaid, 
all  debts  and  sums  of  money,  heritable  or  move- 
able, cash  or  bank  notes,  household  furniture,  and 
other  means  and  estate,  with  the  vouchers  and  se- 
jcurities  of  my  said  means  and  estate ;  and  in  like 
manner  I  the  said  C  D,  assign  and  dispone  to 
and  in  favour  of  the  said  A  B  my  husband,  (in 
case  he  survive  me),  and  to  his  Jieirs,  executors,  or 
assignees,  all  and  sundry  my  heritable  and  move- 
;^ble  estate,  of  whatever  nature  or  denomination 
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the  same  may  be,  which  shall  belong  to  me  at  the 
time  of  my  death  ;  and,  without  prejudice  to  the  ge- 
nerality foresaid,  all  debts  or  sums  of  money,  heri*- 
table  or  moveable,  cash  or  bank  notes,  household 
furniture,  and  other  means  and  estate,  with  the 
vouchors  and  securities  of  my  said  means  and  egt^te• 
And  for  carrying  these  presents  into  effect,  which- 
ever of  us  may  pi*edecease  the  other,  the  prede- 
ceaser  does  hereby  bind  his  or  her  respective  heirs 
to  implement  his  or  her  part  of  this  agreement, 
9iid  to  execute  all  necessary  deeds  for  carrying  the 
obligation  on  the  party  predeceasing  into  eflfect ; 
^d  we  respectively  komi^atb  and  appoint  the 
l&uiivjvQa  of  us  to  be  sole  executor,  universal  le- 
gator and  intromitter  ^th  the  whole  goods,  gear, 
debts,  sums  and  effects,  that  shall  belong  to  the  per- 
son predeceasing,  at;  the  time  of  his  or  her  death  ; 
WITH  POWER  to  the  survivor  to  intromit  with,  and 
disposeof  the  ^hole  estate  of  the  deceased,  and  to 
pursue  for,  and  receive  the  same^  to  grant  dig- 
charges  thereof,  and  to  complete  titles  thereto  as 
accords.  Reserving  always  to  each  of  us,  our 
liferent  rights  over  the  subjects  and  effects  re^ 
?pectivdy  conveyed  by  us  in  manner  above  writ- 
ten ;  with  full  power  and  liberty  to  u$,  or  either 
of  us,  vhile  we  remain  in  Ueg^poustkj  and  with 
the  knowledge  of  the  other,  to  alter  and  revoke 
these  presents  ;  anp  we  dispense  with  the  deli- 
VERY  hereof,  and  declare,  that  these  presents, 
though  found  lying  by  either  of  us  at  the  time  of 
Qur  death,  'or  in  the  qistody  of  any  other  persoi},- 
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undelivered,  shall  be  as  valid  and  eflfeetual  to  the 

survivor,  as  if  the  same  had  been  duly  delivered* 

AKi>we  CONSENT  to  the' REGISTRATION  hereof 

in  the  books  of  Council  and  Session,  or  other 

Dooks  competent,  therein  to  remain  for  preserva- 

tion ;  and  for  that  purpose  we  oonstituts 

our  procurators,  &c. 
In  witness  whereof^  Sgc^ 

6.  Mutual  General  Disposition  ty  Strangers. 

We,  A  B  and  C  D,  do  hereby,  severally,  and 
each  for  his  oWn  part,  give,  grant,  and  bispon^ 
to  the  survivor  of  us^.  and  to  his  heirs  and  assignees 
whomsoever,  all  and  sundry  lands  and  heri- 
tages, goods,  gear,  debts  and  effects,  heritable 
and  moveable,  wherever  situated,  or  of  whatever 
description,  or  which  shall  pertain  and  belong  to 
the  party  predeceasing  at  the  time  of  his  death, 
with  the  whole  title  deeds,  vouchers,  and  instruc- 
tiQ^s  thereof;  dispensing  with  the  generality  here- 
of, and  admitting .  and  declaring  these  presents 
to  be  equally  effectual,  to  all  intents  and  purposes, 
as  if  each  particular  of  our  respective  estates,  heri- 
table and  moveable,  were  herein  expressly  describ- 
ed. In  which  lands  and  other  heritages  we  bind 
and  OBLIGE  ourselves  respectively,  our  heirs  and 
successors,  to  infeft  and  sease  the  survivor,  his 
heirs  and  successors,  to  be  held  by  him  or  them 
blench  of  the  party  predeceasing,  or  of  his  supe- 
riors therein,  in  the  same  manner  that  the  part/ 
predeceasing  held  or  might  have  held  the  same. 
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and  for  that  purpose  to  grant  all  necessary  deeds^ 
with  procuratories  or  precepts,  sind  all  other  ne-^ 
cessary  claims ;  and  we  do  further  appoiiit  the 
said  surtivor  to  be  the  sole  Executor  and  universal 
legatory  of  the  person  predeceasing,  debarring  all 
others  from  the  bfSce.  But  PttovioiNo  always^ 
as  it  is  hereby  expressly  PRovxDED  and  declared, 
that  these  presents  are  granted  under  the  burden  of 
the  payment  of  our  respective  debts  and  funeral  ex* 
penses;  RESERVING  always  full  power  and  liberty 
to  either  of  ti^  at  any  time,  and  even  on  death-bed, 
to  burden  the  right' of  the  survivor  with  legacies  to 
the  extent  of  Sterling,  payable  at  the  first 

term  of  Whitsunday  or  Martinmas  after  the  death 
of  the  person  predeceasing,  and  reserving  alsd 
power  to  either  of  us,  while  in  ttege  poUstid  and 
in  perfect  health,  to  revoke  and  annul  the  rights 
hereby  constituted,  provided  always  such  te* 
vocation  shall  have  been  instantly  intimated  to  the 
other  party;  but  renouncino  allpdwer  of  re- 
vocation under  any  other  circumstances,  and  de- 
claring this  deed,  in  so  faf  as  not  altered,  in 
terms  of  this  power,  to  be  valid  and  effectual, 
though  lying  in  the  custody  of  either  of  us,  or  in 
the  hands  of  any  one  to  whom  we  or  either  of  us 
may  entrust  the  same,  undelivered ;  dispensing 
with  the  delivery  hereof,  and  revoking  all  pre- 
vious settlements  that  may  in  any  shape  interfere 
herewith.  And  we  consent  to  the  registra- 
TioN  hereof  in  the  books  of  Council  and  Session, 
or  other  Judges*  books  competent,  therein  to  remain 
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for  presesvation;  and  for  thatpurpose  constitute 

our  respective  procu- 
rators,  ^c.         In  witness  whereqjT^  ^c. 

In  a  deed  of  this'Htid,  if  may  perhaps  be 
pfo^et  td  cbnsidiSr  ^liat  oii^ht  to  be  stipulated 
in  the  eveiit  of  childtfen ;  and,  whether  either 
of  the  paitles  having^  heirs'  of  his  own  body, 
ought  hot  of  itself  to  put  ah  end  tcJ  the  settle- 
ment. 


t*m    —    ■  I 


SECT.  lit. 

OF  CONVEYANCES  IN  TRUST  FOR  AN  HBIR. 

t 

When  a  proprietor,  in  distributihg  his  pro- 
perty, means  to  eonstitute  a  liferent  interest  in 
his  estate j  or  to  provide  for  thofee  who  may  af- 
terwards exist,  he  finds  it  necessary,  in  many 
situations  that  may  be  supposed^  to  resort  to 
the  medium  of  a  trust  for  attaining  his  object. 
In  this  Way  he  avoids  all  queddons  depending 
on  the  Vesting  of  the  fee;  an%the  actsSind 
deedis  of  thofe  he  means  to  favour,  can  operate 
ho  farther  than  to  affect  that  precise  interest  in 
the  succession  which  is  conferred  on  them  by 
the  l^tator.  It  shall  be  my  object,  in  this  sec- 
tion, to  give  examples  of  Trust  Settlements, 
and  of  the  manner  in  which  these  Trusts  are 
closed. 
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I.  Of  the  trust  sbttlement. 

hx  the  Trust  Setdement,  the  corporate  capa- 
city of  the  trustees  is  pointed  out  hj  the  dispo* 
Mdve  clause  where  the  trustees  are  named  and 
designed'  After  the  subjects  are  described,  the 
purposes  of  the  trust  are  expressed,  and  dien 
the  powers  ^ven  to  the  trustees  enumerated 
Thb  seems  to  afibrd  a  plain  and  perspicuous 
arrangement ;  and  it  is  this  order  which  is 
most  generally  followed  I  proceed  to  ^ve 
examples. 

I.  Disposition  and  Settlement  in  tfie  form  of  a 
Trusty  conveying  the  whole  proper^  of  th& 
Grantor  for  the  use  qfMs  Grandsofiy  andjbr 
securing  provisions  to  his  other  Grandchildren^ 
as  well  as  to  unmarried  Daughters^  S^c. 

I,  A  B,  coNsiDSRiKG  that  my  only  son  J  B 
died  lately,  leaving  three  children,  C  B,  D  B,  and 
E  B,  and  that  I  have  one  daughter  in  life,  F  B  9 
and  being  now  resolved  to  settle  my  affaires,  by 
conveying  my  estate,  heritable  and  moveable,  ta 
trustees,  for  behoof  of  my  eldest  grandson,  under 
the  burden  of  provisions  to  my  daughter,  and  to 
my  other  grandchildren;  Therefore  I,  with 
CONSENT  of  L  M,  my  spouse,  and  I  the  said  L  M 
for  myself,  and  we  both  with  mutual  advice  and 
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coksEiffT,  do  hereby,  (but  under  the  conditions, 
resenrationSj  and  provi^Qns  after  insert^),  give, 
GK.AKT,  and  Disi^oNE^  to  and  in  favour  of  O  P, 
ividow  of  the  said  J  B,  and  the  said  L  M,  R  S, 
T  W,  and  J  Y,  and  to  lucfa  perscm  or  persons  as 
they  shall  assume,  iii  virtue  of  the  powers  here<^ 
in.  after  coramieted  to  them,  and  to  the  survivor  of 
survivors  ctf  them,  (the  major  part  alive  and  ac- 
cepting at  the  time  being  always  a  quorum),  as 
TkustUEs  foi-  the  uses  and  purpo^e^  after  men- 
tioiied,  ALX  aiid  ir^]*ole,  {h&re  the  heritabk  sub^ 
jecti'wetefiMy  described)^  as  Al5o*all  and  sun* 
DTRY  other  hmd^  and  heritages,  and  all  debts  and 
sums  of  money,  heritable  and  moveable,  due  by 
heritable  bonds,  adjudications,   personal  bbads^ 
bills,  or  other  vouchers  of  debt,  rent^  of  lands, 
tirears  of  salary,  z%  also  my  capital  stock  in  the 
Eoyal  Bank  of  Scotland,  amouming  to  the  sum 
of  '  ,  or  of  whatever  other  extent  the 

same  maybe,  with  the  dividends  and- undivided 
profits  that  may  arise  thereon ;  and  all  and  sun- 
dry personal  and  moveable  efiects^  cX  every  kind 
and  dendmmatioti,  belonging  to  me,  Tor  which 
shall  belong  to  me  at  the  tii*ie  of  my  death ;  but* 
RESBiirfKG  to  the  said  L  M^  if  she  ^hat! -stitvfve 
itte,  the  household  furniture,  wkh  my  coach  aiid 
librsfes,  as  provided  to  her  ^y  a  -settlement  ^ecut* 
ed  tf  me  the  said  A  B,  of  date  ,  a14d 

WHICH  whole  subjects,  heritaMe  ^iid:  moveable, 
generally  and  particularly  above  disponed^  arc 
conveyed  IN  trust,  always  for  the  uses  and 

VOi.  ITI.  K  *  . 
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PURPOSES,  and  uxuier  the  conditions  and  re* 
sERVATicnrs  after  mentioned j  viz.  In  the  »msT 
PLACE,  our  said  trisstees,  and  thdr  foressdds^ 
shall  sajtisfjr  and  pay  aU  the  jast  a»d  kwlulddbta 
that  shall  be  resting  and  owing  by  me  tb^  said 
A  B,  at  the  time  of  ray.death,  with  mrf  funeral 
charges,  and  the  epcpense  ^of  ^ecuting.this  imst : 
In  the  secoi^d.  pxace^  our  §fiid Jrustees  and  their 
foresaids,  shall  pay  the  several  provision?  fpllo^^- 
ing,  viz.  To  F  3,  daughter  to  mf  the  said  A  B, 
the  sum  of  aoooL  Sterling,  and  that  at  the  first 
term  of  Whitsundjay  or  Martinmas  after  her  mar-^ 
?wg«jt  wi^h  400!^  Sterling  of  liquida^e^penalty,  in 
€^e  pf  failure,  together  with ,  the  interest  of  ^  the 
said  principal  sum,  from  the  said  terip  of  pay- 
ment, and  termly  and  proportionally  therjeaffier, 
during  the  not  payment  thereof;    /^ni>. previous 
to  the  term  of  payment  of  the  $aid  proyisjoD^^  we 
ordain  our  trustees  and  their  foresaids,  $0  pay  to 
thc;  said  F  B,  an  yearly  annuity  of  soph  Sterling, 
<x$miaencing  the  first  term's  payment  t^r6of  at 
the  first  ter^  of  ]i¥hitsvm4ay  or  Marunm^  after 
the  death  of  me  the  said  A  B,  and  cpntij^uu^g  the 
same  til)  the  ^r$t  Whitsunday  or.  Marj^nmas  after 
her  ina^rJ4ge,  when  the  said^j)raYifiilDa;Keginsr>to 
b^r  rnlfrest,  aii^d  then  io  cease  ;>  or  ^in.xsase  she 
shall  neyer  marry,  then. th^,.«^d  aimi^ity  shall  be 
continued  to  ht^  termly  aa^  pi;oppnioaably  dur- 
ing her  i^tujral  Ufe;. .  ^ni^  further^  in  case  she 
^hall  not  marry,  isihe  shall,  notwithstanding,  have 
full  power  to  dispone  by  testament  of  the  said  pro- 
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vigion  of  2000I.  Sterling;    and  we  hereby  ap«  ' 

point  our  said  trustees  to  pay  the  same  after  her 
d&Lthf  and  within  six  months  therec^,  to  such 
peapson  or  persons  as  she  may  appoint  by  a  writ- 
ifl|^  undef  her  hand,  and  which  shall  receive  ef- 
fect'Otaly^fter  her  death.     AUd  further,  we 
a{^fait  our  said  trustees  to  pay  the /sum  of  loooK 
SlerliBg  to  each  of  the  said  D  B  and  £  B,  grand- 
children to  me  the  said  A  B ;   and  failing  either 
<»f  themt,  without  heirs  of  his  own  body,  to  the 
survivor ;   and  failing  both  of  them  without  heirs 
of 'their  bodies,  to  the  said  F  B,  daughter  of  the 
said  A  fi,  and  her  heirs;    which  provisions  shall 
be  payable  at  the  first  Whitsunday  or  Martinmas 
aj&er  their  arriving  respectively  at  the  age  of  four* 
teen  years  complete;  and  which  sums  shall  b^ar 
legal  interest  from  the  said  respective  terms  of 
payment,  and  during  the  not  payment  of  the  said 
provisions;    and  until   the   said  provisions  of 
I  oooL  Sterling  to  each  of  my  said  grandchildren, 
or  the  whole  thereof  to  the  survivor,  shall  become 
due,  we  hereby  af^oint  our  said  trustees  to  pay 
an  an&ttky  of  36I.  Sterling  to  each  of  the  said' 
D  B  and'E  fi,  commencing  at  the  first  Whitsun- 
day Qr><Martinmas  ^fcer  the  death  of  me  the  sai4 
A  B^^md  payable  at  two  terms  in  the  year,  Whit<-  * 
Sunday  and  Martinmas,  by  equal  proportions,  un- 
til they. shall  respectively  have  arrived  at  the  age 
of  fourteen  years  complete^  when  the  said  annui- 
ties shall  respectively  cease,  and  the  interest  of 
the  provision  payable  to  each  of  the  said  D  B 

K2 
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and  £  B,  shall  commeiice ;  and  which  provi- 
sions so  to  be  given  to  the  said  P  B  my  daugh- 
ter and  to  the  said  D  B  and  £  B,  my  grandchild' 
dres,  shall  be^  accepted  of  by  them,  ai|d  the  ttrae 
are  hereby  declared  to  be  in  foil  of  all  legitimt 
{Kittion  natural,  bairns'  part  of  gear,  executry,  ofr 
others  whatsoever,  which  they,  or  any  of  then^ 
can  ask  or  demand  throngh   my  death,  or  the 
death  of  thdr  mother  or  grandmother,  or  the 
contract  of  marriage  betwixt  her  and  me,  former 
bcmds  of  provision,  or  any  other  manner  of  way* 
And  furthsu,  we  appoint  our  saud  trustees  and 
their  foretaicib,  to  pay  to  the  said  O  F^  durii^  her 
liatural  life,  an  yearly  annuity  of  loot  Sterling,  at 
two  terms  in  the  year,  Whitsunday  and  Martin- 
mas, by  equal  pot tions,  beginning  the  first  term^6 
payment  thereof  at  the  first.  Whitsunday  <»:  Mar- 
tinmas after  my  d$ath,  with  intere^  of  the  sai4 
i^rmiy  payments,  from  the  respective  terms  of 
payment,  during  the  not  payment  thereof,  and 
with  a  fifth  part  of  eadi  term^s  payment  of  ilqoi- 
daijed  penalty  in  case  of  failuf^ ;   which  akhui- 
TV  shall  be  received  by  the  said  O  P,  in  full  of 
the  annuity  for  which  I  the  said  A  B  became 
bound  in  her  marriage  contract  with  my  so&i. 
Ajk^D  JUASTLV,  the  t'emainder  of  the  said  estates, 
heritable  and  moveable,  ho'eby  conveyed^  shall 
be  MANAGED  aud  PH^ESjBRVfiD  }yy  our  said  trus- 
tees, for  the  use  j^  behoof  of  the  said  C  B,  my 
grandson,  and .  applied    ii\   manner   following  t 
That  is  to  sat,  our  said  trijstees  and  their 
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foresaids,  shall  set  apart  a  proper  yearly  sum,  dur« 
ing  !&e  pupiUarity  and  minority  of  the  said  C  B, 
for  1^8  boards  clothes,  education,  and  books,  en* 
krgfiig  and  proportioning  the  same  according  to 
wkat  may  appear  to  them  to  be  proper,  and  giv« 
mg  him  (kk  as  ht  as  our  said  trustees  may  con« 
ceiye  it  to  be  right)  an  allowance  for  his  pocket 
expenses ;   anb  on  his  arriving  at  majority  they 
shall  ACCOUNT  to  him ;  or,  if  he  shall  die  before 
ms^ority,  leaving  an  heir  male  of  hisr  body,  then 
shall  tjiey,  on  bis  death,  accoukt  to  such  heir 
male,  or  to  the  tutor  or  curator  df  siich  hehr 
male,  for  thdr  intromissions  with  the  trnst  estate ; 
AND  th^y  shall  pay  over  to  him,  or  to  his  heir 
male,  or  to  his.  foresaids,  at  the  times  above-spe- 
dfyedy  whatever  balance  then  ma^  be  remaining 
in  their  hands,  and,  at  the  same  time,  redispone 
the  lands  vested  in  them,  and  re  convey  whatr 
ever  grounds  of  debt  may  be  theri  standing  in 
their  persons,  they  being  always  entitled  to  re- 
tention of  the  debts  psiid  off  by  them,  tsad  ex- 
penses of  management,  and  of  the  provisions 
which,  in  terms  hereof^  they  shall  have  paid,  or 
may  hereafter  have  to  pay,  in  execution  of  this 
trust ;   and  they  shall  be  further  entitled  to  relief 
of  all  the  engagements  they  may  have  come  under 
in  the  management  of  the  present  trust.     And 
further,  in  case  the  «a}d'  C  D,  shall  happen  to 
die  before  his  arriving  at  majority,  and  without 
heirs  male  of  his  body,  we  do  hereby  appoint 
our  said  trustees  to  account,  recontey,  and 
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REDisPGNE,  in  manner  above- written,  to  and  ia 
FAVOUR  of  the  said  D  B,  and  the  heirs  male  of 
his  body ;   whom  falling,  to  and  in  favour  of  the 
said  E  B,  and  the  heirs  male  of  his  body ;  whom 
FAILING,  to  an4  in  favour  of  the  said  F  B,  aiid 
the  heirs  male  of  her  body;  whom  failing,  to 
the  heirs  whomsoever  of  the  body  of  the  said 
A  B ;   whom  failing,  to  his  heirs  or  assignees 
whomsoever.    The  time  of  accounting,  recon- 
veying,  and  rcdisposing,  in   the    event  of  the 
succession  opening  to  either  of  the  said  DB,'Or 
E  B,  being  suspended  during  the  minority  of  the 
person  entitled  to  succeed ;  and,  in  either  of  these 
events,  it  is  hereby  declared,  that  our  said  trustees 
shall  set  apart  for  the  heir  at  the  time,  an  annuat 
allowance,  and  shall  act  in  every  respect  as  they 
are  hereby  authorised  to  do  for  the  said  C  B,  dur- 
ing his  pupillarity  and  minority.     Akd  further, 
the  said  C  B,  or  either  of  the  said  D  B,  E  B,  or 
F  B,  or  all  of  them  in  their  order,  if  it  should  so 
hap]{>en  after  the  succession  shall  have  opened  to 
them,  shall  be  at  liberty  to  burden  the  estate  with 
a  provision  of  2000/.  Sterling,'  to  the  heirs  female 
of  their  own  bodies  respectively  ;  and  we  ordain 
our  said  trustees  to  pay  the  stim  of  2000/.  Ster- 
ling, or  as  maiiy  sums  of  2000/!  as  shall  have 
been  given  away  in  terms  hereof,  to  such  heir,  or 
heirs  female,  agreeably  to  the  deed  executed  in 
terms  of  the  authority  hereby  given,  and  that  with 
^  fifth  part  more  of  penalty  in  case  of  failure,  and 
thf?  interest  of  th^  said  sum  fromtthe  death  of  the 
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parent,  and  dating  the  not  payment  ihereof :  An  d 
it  is  hereby  expressly  provided  and  djeqlare:d, 
that  in.  the.  event  that  the  succession  shall  open 
Xo  the  said  P  B  by  the  failure  of  the  said  C  B, 
and  the  heirs  male  of  his  body,  then  the  provisioa 
of  I  ooo/l«  Sterling,  iherehy  given  to  the  said  D  B, 
«hali  ^oend  to  .the  said  KB;  $o  that  in  place  of 
the  sum  of  looo/.  only  (his  .original  provision), 
iie  shall,  in  the  above  event,  receive  2000/.  Ster- 
ling, at  the  times,  and  under  the  conditions  above 
4»pecified.  And  further,  if  xhe  s,u<;cession  shall 
open  to  the  said  £  B,  then  his  provisioQ3.shaU  go 
to  the  children  of  his  brother  D  B ;  and  in  ca^e 
he  shall  have  left  noxhildren,  to  his^auni;  F  B^  and 
to  her  heirs.;  And  further,  in.ca$e.t,hQ  said 
F  B  should  be.  eluded,  from  the  suc,cessioQ(  to 
the  said  estaUe,  by  the  heir  msde  of  any>  of.hi?!'  np* 
phews,  and  that  there  are  no  heirs  female  of  .a^y 
of  her- said  iiephe\vs  alive,  the  estate  sl^U  be  far- 
ther burdened,  and  our  said  trust^es^  qire,  ^n^that 
event,  bound  to  :pay  to  pay  to  the  s?ud  JF.B  the 
further  sum. of  2000/.  Sterling,  ^wi^h  ^iit€;^si;^fi:qi;n 
the  date. of  the  succession  op^pg  .tQ,.sw^^heir 
Bjjj[|^:  But  it  may  also  happen,  i^pai^r^^he.^bqye 
destinatipf^,  that  the.son  of  the  said^jF.B'Oiay  \^\d 
the  said;est|te  to  the  exic]j;i3ion  o|  theheif;^  fcps^fe 
of  her  said  nephews  y  in  ;tl^a(  eyei^t,, the  pr9Yis49ii$^ 
joined  with  iwbat  her .  n^pbew,^  in  yirt.uei  hereof 
may  have  &ettlc4  on  fheir.^ip^fp,.fen}^ie^  shaU  a- 
mount  to  aooo/.  Sterling,  to  the;  children  of  icach 
nephew;,  and  to  that  extent,  lye  ord^sun  pur  ^^id 
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trustees  jo  pay  provisions  to  them.    And  fur^ 
THER,  that  our  said  trustees  may  be  encouraged 
to  accept  of  the  trust  hereby  committed  to  them, 
ytt  declare  that  they  shall  not  be  liable  for  n^lect, 
omissions,  or  diligence  of  any  kind,  nor  |hall  they 
be  liable  singi4li  m  soUdmiy  but  each  only  for  his 
own  personal  intromissions  :  And  they  shall  be  nq 
further  liable  for  any  factor  they  may  appoint 
(which  they  ate  hereby  authorised  to  do)  than  that 
they  shall  be  habite  and  repute  responsible  at  the 
time  of  entering  on  their  ofEce :  As  also,  that  the 
said  trustees  shall  be  at  liberty,  and  have  full  power, 
on  all  neces^ry  occasions,  in  the  execution  of  this 
trust,  to  BIND  the  heirs  of  me  the  Said  A  B,  and 
^11  others  concerned  rn  the  settlement,  to  the  ex** 
tent  of  their  respective  shares  therein  (the  said  L 
M  alone  es^cepted)  in  clauses  of  absolute  warrant 
dice,  in  favour  of  debtors,  or  of  purchasers  of  any 
part  of  the  trust  estate ;  but  which  purchasers,  or 
debtors,  ^hall  be  nowise  concerned  with  the  ap- 
plitation  of  any  sums  of  money  to  be  paid  by 
them,  or  with  afiy  of  the  conditions  or  provisions 
herein  contained,  but  shall  be  sufficiently  exon* 
tttA  by  the  simple  discharge  of  the  said  trustees  or 
their  foresaids.     And  further,  we  do  hereby 
give  full  power  to  our  said  trustees,  or  their  quo- 
rum, or  to  the  survivor,  to  add  and  resume  such 
other  person,  or  persons,  one  or  more,  as  they 
shall  think  fit,  to  be  trustees  alongst  with  them  or 
him ;   and  which  trustees  so  to  be  named  and  as-» 
sumed,  shall  possess  the  same  powers  and  priyi^ 
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]lege$  Virhich  are  hereby  coliferred  6n  the  trusted 
isibover-named.  Asd  lastjuy,  for  carryijDg  these 
preheats  more  effectually  into  execution,  I  hereby 
NOiiliMAT£  and  APPOINT  my  said  trustees,  for  the 
mt$.  and  pvrpofies  foresaid,  to  be  my  sole  and  oq»> 
Jy  executors  and  intromit ters  with  my  goods  and^ 
gear,  with  power  to  them  to  gt^e  up  inrentories 
pf  my  e&cts,  and  to  confirm  my  testament^  if 
needful:  Ik  l^mcH  i.akds,  ^d  others  above 
c&pon^d^  we  bind  and  oblige  us,  our  heirs  and 
successors,  duly  and  validly,  to  infeft  and  sose 
cur  said  trustees^  to  bb  hejud^  either  of  and  lin- 
ger me  the  said  A  3)  my  heirs  and  successors,  ia 
free  bksich,  for  payment  of  a  penny  Scots  money^ 
on  the  ground  of  the  said  lands,  at  Whitsunday^ 
yearly,  if  asked  only,  ^d  tdievingme  of  the  du^ 
ties  and  servicies  payable  to  my  superiors  thereof; 
or  from  me,  of  and  under  my  immediate  lawful 
superiors  of  the  ;same,  in  the  sapie  manner,  and 
as  freely  as  I  hold  or  might  hold  the  same  myself^ 
AND  THAT  either  by  resignation  or  confirmation: 
And  for  accomplishing  the  said  infeft ment  by  re^ 
signation,  we,  for  our  respective  rights  and  inter- 
ests in  the  said  subjects,  make  and  constitute 

jointly  and  severally,  onr  lawful  and  irrevocable 
procurators,  with  full  power  and  commission,  for 
|is,  and  in  our  names,  to  resign,  as  we  by  thesft 
presents  ilesjgn,  surrender,  overoive,  and 
DEI.IVER,  ALL  and  WHOX.B  the  lands  and  others 
above  written,  lying  and  described  in  manner  fore* 
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aasd,  in  the  hands  of  our  hn  mediate  4awfal  .$a- 
perors  thereof,  ix  favour,  and  for  new  infefc- 
ment  of  the  same,  to  be  granted  to  our  said  trusr 
iee$,  and  survivors  or  survivor  of  them,  and  hh 
ox  their  assignees^  heritably  snd  irredeemably,  in 
due  and  competent  form,  as.effeirs ;  aco^^  instro* 
snents,  and  4ocuments,  one  or  more  in  the  prer 
misses,  to  ask  and  take ;  tnd  generally  every  o- 
iher  thing  thereanent  to  do,  which  to  the  office 
of  procuratory,  in  such  cases,  is  known  to  belongs 
AU  which  we  promise  to  hold  firm  and  stable. 
And  FURTHER,  we  hereby  ASSIGN' and  dispone 
to  our  ^aid  trustees,  and  their  foresaids,  the  rents 
and  duties  of  the  said  subjects,  with  the  title-deeds 
and  securities  thereof,  whole  clauses  and  obliga^ 
lions  therein  contained,  and  ^11  execution  which 
has,  or  may  follow  thereon,  re^srvikc  always 
to  me  the  said  A  B  my  own  LijrsRfiMT  €if  the 
premises,  with^full  powi:r'  to  mci  at  any^time 
in  my  life,  and  even  on  death^bed^  by  a  writing 
under  my  hand,  to  alter,  innovate,  or  re^* 
.voK£  these  presents,  in  whole  or  ia  part,  and  to 
ASSIGN  and  dispose  of  the  effects  hereby  convey- 
ed:  9UT  in  as  far  as  these  .presents  shall  not  be 
altered,  the  same  shall  be  valid  ^  and  effectual, 
/though  found  lying  by  me  at  the  time  of  my  death, 
or  in  the  custody  of  any  other  person,  for  my  be^ 
hoof,  undelivered.  And  having  dispensed  with 
the  DELIVERY  hereof,  I  consent  to  the  registra- 
tion hereof  in  the  books  of  Council  and  Session, 
pr  other  juj^ges'  bpoks  comp^ten};,  therein  to  re* 
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main  for  preservation  j  and  for  that  purpose  we 

CONSTITUTE 

our  procurators,  &c. 
And  further,  wc  hereby  desire  and  require 
you, 

jointly  and  severally,  our  bailies  in  that  part 
hereby  specially  constituted,  that  on  sight  hereof 
ye  pass  to  the  grounds  of  the  said  lands,  and 
rtiere  give  and  deliver  heritable  state  and  sasine^ 
real  actual  and  corporal  possession,  to  our  said 
trustees,  and  to  the  survivors  or  survivor  of  them^ 
of  all  and  -whole  the  lands  and  others  above  de« 
scribed^  lying  and  bounded  in  manner  foresaid ; 
and  that  by  delivering  to  them,  or  him,  or  to  his 
or  their  attorney  or  attorneys,  in  his  or  their 
names,  bearers  hereof,  of  earth  and  stone  of  and 
upon  the  grounds  of  the  said  lands,  with  all  other 
symbols  usual  and  necessary ;  and  this  in  nowise 
ye  leave  undone ;  which  to  do,  we  commit  to 
you,  jointly  and  severally,  our  full  power,  by  this 
our  precept  of  sasine  directed  to  you  for  that  effect* 
In  witness  whereof^  S^c. 

.2.  Disposition  and  Settlement  in  the  Jorm  qf  a 
Tmist^  conveying  a  Burgage  Tenement^  and  in 
general  the  phole  property  qfthe  Grantor ; 
giving  an  annuity  to  the  Grantor* s  Sister ^  and 
setting  apart  J  for  two  unmarried  Dctughters,  a 
sum  equal  to  the  portion-  qfa  married  one^  and 
dividing  the  residue  equally  amongst  tJie  whole^ 
Tcith  a  substitution  to  their  heirs ^  and  a  power  oj 
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making  a  WiU^  gioen  to  the  tmmmrwA  dtxugk^ 
terSy  in  case  of  their  dying  tmmarried^  8^.  '  -  *« 

I,  A  B,  do  by  these  presents  give,  grant, 4iuaA 
DISPONE,  to  and  in  favour  of  J  M,  AN,  .O  P, 
auad  R  S,  and  to  such  other  pe^^on  or  pi^SQUs  as 
I  shall  hereafter  appoint  to  be  trustees  alongst  witb 
them,  and  to  such  person  or  persons  as  thf  y  sb?!! 
assume,  by  virtue  of  the  powers  hereafter  com^ 
mitted  to  them,  and  to  the  suirvivcH's  or  sw^mois 
of  my  said  trustees,  (the  maior  part  alive  and  90^^ 
f epting  at  the  time  beii^  always  a  quorum,})  Af& 
TRUSTEES  for  the  purposes  after  mentioBcd^aai}  to 
the  assj^ees  of  the  said  trustees,  heritsJbiy  m^  if* 
redeemably,  ax^l  and  whole,  (here  describe  tie 
mbjecUf)  as  also  aljl  and  sunpry  otber  Irnds 
and  heritages^  ?md  all  debts  and  sums  o{  tpQney* 
heritable  ^nd  moveable,  corns,  cattle^  furniAirf ^ 
books,  silver  platjg^,  gold  and  silver,  i^med  Ri^ 
^coined,  bank  notes,  lying  i^oney,  and'  In  g^t 
neral,  all  my  goods,  means  and  estate,  of  ,wha^ 
ever  denomination,  heirship  a$  we|l  as  others  in^ 
eluded,  which  presently  belong,  or  which  shall 
belong  to  me  at  the  time  of  ray  death ;  together 
with  all  contracts,  bonds,  bills,  dispositiqns^  de- 
crees of  adjudication,  and  generally  e\it(ery  other 
writ  and  title«-deed,  which  has  any  relatioh  to  the 
lands,  tenements,  debts  heritable  and  moveable, 
or  sums  of  money  aiid  others  hereby  disponed  j 
AND  PARTICULARLY,  without  prejudice  to  the 
'generality  foresaid,  the  effects  and  sums  of  money 
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wbidi  tball  be  enumemted  aiid  de^nbed  in  any 
inventory  to  be  signed  by  me^  as  rebtuye  to  these 
^sents^  which  shall  be  held  to  be  v^Ud  and  stt£. 
ficient  to  exclude  the  necessky  of  OHifinnation,  in 
the  same  vay  as  if  every  particular  thereof  were 
herein  inserted  and  enumerated ;  but  ik  thust 
AX.WATS,  and  for  the  usss  and  purposbs^  and 
sAd  with  atid  under  the  conditions  and  reser- 
VATIOH6  after  mentioned,  yiz.  that  the  said 
tru^eesy  or  their  quorum,  ^atl  seU  and  dispose  of 
my  hnds  and  heritages,  and  moveable  means  and 
^ects,  and  shall  iiecover  the  several  debts  and  sums 
of  money  which  shall  be  due  to  me,  to  be  by  them 
employed  in  manner  following  :  That  is  to  say, 
file  said  trustees  shall,  in  the  fislst  pjlace,  pay 
aB  my  jnsc  and  lawful  debts,  with  the  charges  of 
my  funeral,  and  tt^e  necessary  expenses  of  exe* 
cnting  the  present  trust;  and  in  the  next  pi  ace, 
they  shall  make  payment  of  the  several  legacies  and 
provisions  herein  after  appointed,  or  of  such  as  I 
shall  at  any  future  period  appoint  to  be  paid ;  an0 
PAitTictJLARLT,  without  prejudice  to  the  said 
OEKXRALiTY,  the  S6veral  legacies  and  provisions 
following,  viz.  First,  I  leave  and  beqxjeath 
to  my  il¥0  sisters,  C  B  and  D  B,  equally  betwixt 
them,  and  to  the  longest  liver  of  them,  a  free  life-* 
rent  annuity  of  Sterling,  t6  be  paid 

at  two  terms  in  the  year,  Whitsunday  and  Mar* 
tinmas,  by  equal  portions,  and  beghining  the 
first  term's  payment  thereof  at  the  first  term  of 
Whitsunday  or  Martinmas  next  after  my  death, 
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for  the  haff  year  ffaen'  w  a>iue ;  aiul  I  s^^^int  mj 
said  trusteed  to  aliment  my  ^aid  sisters  in  a  suita^ 
ble  Aia&Aer,  from  the  tim^  of  iliy  death  to  the 
commencement  of  the  said  annoify*  But  under 
this  PROVISION  ALWAYS^'  that  bcfforc  making  pay- 
ment of  any  part  of  the  said  s^nntiity '  provided  t6 
my  said  sisters,  my  said  trustees  shatt  have  re* 
ceived  from  them  a  vaUd  diisghairge  or  assignation^ 
(as  the  case  may  require)  of  aii  sums,  ]miicipal 
and  interest,  which  may  be  due  to  them  respec- 
tively at  the  time  of  my  deaths  by  vittuie  of  any 
bond  or  bonds  of  provision  execKttedby  our  fa*- 
ther  or  by  me,  in  their  favour;  axid  upon  their 
refusing  or  failing  to  execute  ^^such  discharge  or 
conveyance,  then,  and  in  that  case,  I  recal 
the  said  annuities  so  provided  to  xivjr  ^si?ers,  and  I 
PROHIBIT  and  DISCHARGE  my  Said  trustee  from 
making  payment  thereof  to  thei%  or  either  of 
them.  Second,  I  appoint  my  said  trustees  to  set 
apart  for  F  B  my  second  daughter,  tad  her  chiU 
dren  the  sum  of  Sta*Kng ;  and  for  the 

use  of  my  third  daughter  G  B  and  her  children^ 
the  like  sum  of  Sterling,  to  be  paid  to 

them  and  their  children,  in  manner  and  under  the 
conditions  herein  after  expressed ;  I  having  advan-^ 
ced  the  like  sum  of  Sterling  to  E  B  my 

eldest  daughter,  on  her  marriage.  Third,  after 
all  the  above  purposes  are  answered,  and  such  o- 
ther  legacies  as  I  may  hereafter  leave,  paid  off,  I 
APPOINT  my  said  trustees  to  divide  the  residue 
of  my  effects  into  three  equal  shares,  one  of  virbich 
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ilKir^  tltall  be  paid  to  this  said  £  Bv  xny  eldest 
dai^hteri  m  liferent,  atid  to  her  chUdren  J  T 
aiid  H  T,  now  ill  life»  in  &e;  whom  failing, 
to^ftnj  ottier  cbiidrdi  procreated,  or.to.be  pro- 
crie^fcd . ;of :ter  body;  also,  I  appoint isndther 
just '  and  equal  tliti:d  part  of  the  said  free  residue, 
with  the  8«m  of      .  -  Sterling  provided  and 

s^t  apart  for  F  B^  my  aecbnd  daughter,  and  her 
chiidreD,  in, manner  foresaid^  to  :fae  paid  to  the 
«8id  F  B;in  liferent,  and  to  her.  ehildreii:  in  £?e  $ 
AHxr  I  appoint  the  remaining  third  part  of  the 
^d  free  residue,  with  r  the  said  sum  of 
St^liogy  provided  and  set  apart  for  G  B,  my  ' 
third  dauber,  and  her  children^  in  manner  fore- 
said>  lo  bee  paid  to  the  said  G  B  in  liferent,  and 
tOi  ber^cbUdr^  in  fee ;  with  pow£r  to  each  of 
my  «aid  three  daughters  to  divide  the  sums  here- 
by teft  to.  their  children  respectively,  in  such 
flptanner  aa  they  shall  each  think  proper ;  the  di- 
vision ito  >be  made  as  each  shall  direct  by  a  writ* 
Iq^  und^  her  band*     But  in  case  they,  or  any 
o£.ihemtShaU  neglect  to  make  such  a  division, 
^en^  the  sum  or  sums  which  shall  not  have  been 
«o  ditUed,  ahall  suffer  an  equal  division  amongst 
tbe^  children  respectively  entitled  thereto,  unless 
wy  ^id  trustees  shall  see  cause  to  make  a  differ- 
csit.arrangement,  and  to  pay  more  to  one  child 
than  another,  which  they  arc  hereby,  in  the  event 
foresaid,  authorised  to  d6  at  their  pleasure ;  but 
which  power  of  division  shall  not  interfere  with 
the  powers  herein  after  given  to  my  said  trustees. 
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of  applying  part  of  the  said  fuada^for  the  edacd^ 
tion  of  the  cbikiren  durmg  the  li£etime  of  theix^ 
toothers*    And  which  sums,  in  whatever  man* 
ner  divided,  shall  be. payable  to  my  said  grxod-* 
children  respectively  at  the  first  term  of  Whk^ 
Sunday  or  Martinmas  after  the  decease  of  thdr 
mother,  or  their  littaining  the  age  of  tiwenly-one 
years,  whichever  of  thete  events  shall  last  hap« 
penj  with  interest  from  the  time  that  thdr.mo* 
iher^s  annnity  shall  c^se,  till  payment ;  but  with 
liberty  to  my  said  trustees,  if  they  shall  see  cause 
in  the  mean  time»  ind  even  during  the  Hfe  of  any 
of  my  daughters  (whose  annuities  in  that  oise 
shall  suffer  a  proportionable  deduction),  to  ad*. 
Vance  and  pay  to  their  children,  or  any  one  of 
them,  such  part  of  the  sums  liferented  by  my  said 
daughters  or  daughter,  as  may  be  necessary  for  the 
education  of  the  children  of  my  said  dau^ters 
respectively,  or  in  putting  them  to  propedr  en^oy^ 
mentsu    And  in  case  any  of  my  said  daughters 
shall  die  widiout  children,  or  that  their  children 
shall  fail  before  the  time  of  payment  of  the  said 
sums,  then  I  APFoiKT  the  whole  sums  so  set- 
tled on  the  children  of  such  daughter  deceasing  to 
fall  and  belong  to  my  two  remaining  daughters  e- 
equally  in  liferent,  and  to  their  children  respec- 
tively in  fee^  one  half  to  the  family  of  each.    Ano 
IN  CASE  any  two  of  my  said  daughters  shall  di€ 
without  issue,  or  that  their  children  shall  fall  as 
Aforesaid,  then  the  whole  of  the  sums  which 
WQul4  havQ  belonged  to  the  families  of  my  said 
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PffQ  ds^^htef ^  4<rf^e9sgig,  or  io  either  of  them^ 
s^gll  i^ll  aj^  p^l(mgf6  nij  said  other  daughter  in 
li/erpqt^,  jind  to  her  chUdren  in  fee^  wifoM  ?ail- 
i^Q,  to  lay  j^d  surviving  daughter  herself,  her 
heirs  aj^d  ji^ss^iie^  whojqfisoever ;  v^Il  sums  so 
accrje^pj^g  in  the  fiyisnt$  hte^d^^  being  payable 
in  the  same  manner  with  fhe  original  proviston§t 
^l^egn^L?^  ;  A^D  In  r£$P£ct  it  is  my  inten- 
iipn  l^t  all  sum$  herein  bdbre  settled  upon  jtny 
daufhtei^  in  lifemit)  shall  be  secured  for  their 
prppgr;  n^  j^4  behoojf  in  all  events,  j[  hjereby  de^ 
cj.  A]|£l  ib^t  tl}e  sa^e  are  aligienibary;  and  shall  nor 
tiris^  b^  a6^|ed  by  tl^eir  debts  or  deeds,  of  by  any 
jd]l|gi^t#  to  be  Ujwd  by  their  respective  credftprs^ 
jij^ff  f^r/t^e  ^ame  r^asop,  I  hereby  fxclude  the 
Jus  nu^ritiy  ai^  all  right  of  adjninistratipn  pompe?- 
tent  by  law  to  the  husbands  o^  such  of  niy  daughr 
tpxp  i^2/i  are  or  ntay  l;»e  tnarried ;  decx^aiung 
th%t  j^  Ji^ple  teceipt^  f^  vaj  said  daughters^ 
3idt}u)HC  conf^  pf  .th^f  .^id  husbands,  shall  be  a 
fp$.qe|it  esconeratfon  to  my  said  trustee?  for  the 
said  ^{^Cetivie  j^uitiesf  and  it, shall  even  b^ 
$j(ifnpjptei|.t  to  i^y  said  tnjistee^,  if  they  shall  think 
it  proper,  iftSitead  of  payii^  the  Sai4  annuities  to 
»y  fiftid  dajUghtersj  or.  cither  of  thiem,  t9  lay  pu; 
j|9d  4i|posp  ,of .  the  same  for  their  xiecessary  sup^ 
^t  ajQifl  isjain[tejniii.nc.e3  and  other  ijisefol  piirpps^ 
At  their  discr/etion.  A^d  m  alju  EvfiNts,  bc- 
^P  F^ylsg  the  s^id  fki^uities  to  my  sai.d  daugh- 
ters, my  sftid  trustees  a^e  to  set  pff  apd  retain  a 
Just  and  efual  third  part  pf  the  annual  and  prdi* 

TOL*  III;  ti  * 
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aary  expenses  of  mattagement;  and^miy  it%imat** 
dioaiy  cKfiense  tha^t  may  be  incurred  i»ltep|her  ne* 
$idue  is  ascertained  and  set.  apart^  in  t0mm»(§Qxt^ 
said>  ahall  be  paid  in  ih?  same  propocdonovtvof 
the  atock  or  capital  proYided  (k>  t^.childreo^  tbe 
annuiiieay  ttio^eafter  falling  in  pr!9portlon  with  the 
capital;  JixA  it'  it  her^y  pim^vId^d^  and  ^s^^i^A- 
K£X>^  that  tdtbdugb  :cb<^  wbc4e-.^pmiia!proii4d04:^^ 
F  B  and  OB,  my  unmarried  daughters,  are^^- 
lied  (ipon^theib  e^ly  in  Jilerepr>  a^id  ^oiHhi^ 
4^btklt»tl  in  &e»  yet  my  trustee^  ^Urbef^^tJibfiriy^, 
ii)>on  thc<  iqanriage:  of  the  saidT  S  add^iQt  'K:^ 
^eriafitbtmi.tind  in  the  eveipi;  t^t rthK^ tci^ateeSt, 
eirii  quprufof  oCrthem^  sbatl  fnUy  jip^tti^  ;af^\tbe 
marriagea  frf  toy  s?id  dSsmghters^  b^  90tr  Mber- 
vi^e,  to  midte  payment  ta  tbetaid  FrS^Ad^Q^, 
or  thetr- husbands,  of  the  ^aid'SumoC  v^?  i^At 
Sterling  eaebf  and  that  either  .absobatelj^iDriinh 
der  aucb  conditions  ai  they:  sl^t  thh&>ropef $ 
but  it  eltall  not  be  lawful  to,  nor:  in  Ulecpoirer  *f 
the  said  FiB  Md.^  B,-or  the  hut^^d^i^^ifber 
ef  (bem^  to  demand  <angr  pait  of  iHe  laidrsnnia 
firimn.isiy^aidttrustbea,  :or  Jo  ohi<^  t&,  jbigp?  Qf^lbiK 
cohditioius  iimder'  whidi  the  fssMie  ikiay>^rg{^n^ 

cd^  '  ite  A(Liia  o^Cx^iKx^^thia^ib^libbf^^aiQ^ 
ftxid  I  coEiiipeteniii  ta  oche  saift>  S  £  .aml^;B,  is^^k^ 
tlw  of  thcm^rfQri»t«.andibeqiieallMflr  any>nmk- 
fier  they  ^^mayr  ihmk^  ^i^er^  thevlprMii4c^Uiia  «f 

/  % .    ^tSterlitijgivaetapaiftvta^^Bii^of;^^ 
in  inanbd:'  fi^reskid^  Imt  which:  b^tfeal  $[b^l  tfi« 
«flfCt  Obfyin  tliexa^e^ef  theif  allying  imai^i^ieti  i 
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and  «tt  vfhe^^  lres[k(^k«  ddithis,  my  &3A  ttusteds 
shaH  %^  bMiild  to  obey  the  dfte^tlcms  of  mch  tdlls 
sts  ttiey*M»y  have^^ecutedt,  in  terms  of  the  pdweite 
her^y^^i^  to  tfaeiti ;  but  iiotwithitatidmg  &b 
l^ower^df  idi^d^  by  tdH'of  the  said  som  df 
)i:;l^4  uohivHiSnirWiigi  ghfea  to  each  of  my  tW6 
unmaitM^d^«ghten,afa«  ^id'sum  lAiail  oh  no 
ac6<6dtilP^)ltf>a^teFt^r  l^Veffe^  by  thefar  dbbts  or 
deedii^  y&^}li8^«^tfir£liv  for  the  dn&»urageitiem: 
of  'ta[jPSii(P6%at^  tx^  43tc%pt  ^  cte^  trust  heleby 
comthitt«d>^ili^  i  bereby  tncti^-^t^  dntwth^ 
shaft  ]i6t^be  liail^  fornegkct,  ^misiioM;  or  da^ 
]i^K«  <sfi^lly^ldlld,  iidr  shall  they  b»  lUUe  ^in^ 
Stl&'^  ^iid^  bat'  eacb  oniy  f or  Mi  mtii  petv 
sdilkl  imPoHiidsbiis  $  and-  they:  sbatt  be  n^'&rthet 
tlable^br^4r^^i[ietor^  to  be  appointed  by  them^, 
(which  they  are--  hereby  authorised  tdt-  do)^ :  tliaa 
that  <the$i  ^4itd»ite  iiBA  ntpVLie  nesponsibleiit  thi 
tiimMltf-emilrJBg'  upon:  their  offite.  ;  As^albo^ 
tfatfrih^saiid  tniscees  shall  beit  liberty^  sad  hs^e 
Mr|x^c$i<'diii^U  lDedessa17^ocCT  theexc^ 

dudoii^^  ^Ut  ipreketit  crusty ^to  buid :tn04mfl  mf 
hiSriv  2it&l  alt  6thers  oencerned  in  :tlftfc.teCtiemeB4 
ih^'dtkisi^s  ^^  nbsoluo^:  watr^ndice  in  hvoxir  €£ 
d^Si^t^s^^i^ptLtchisf^  dfe  tfiist 

e0tase,<^i>«ibieKipar(flia8ers  - x)r  debsorilashall.  bt 

kiiAs  t>f  tuonfiy  6)  be^paidi  by  them^  or  mth  aa^r 
of  ihe<>cttiidittons'^c»provismii)hidreia  contained, 
bat  stttll  be  sufflcteody  ex6neied  by;  tbe  simpltt 
discbarge  of  ih#^d  fi^nstees,  or  ^ttorum  thereof 

L  a 
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And  further,  I  hereby  give  full  power  to  my 
said  trustees,  or  their  quorum,  or  to  the  sm^Tor, 
to  add  and  assume  such  other  person  or  persons, 
oae  or  more  as  they  4h|ill  think  fit,  to  be  trus- 
tees for  the  better  management  of  the  premises  } 
which  trustees,  so  to  be  named  and  as^sumed, 
shall  have  the  same  powers  as  if  they  had  been 
named  and  appointed  by  myself,  and  shall  only 
jeach  be  liable  for  his  own  intromissions,  and  n^ 
wise  for  negligence  or  omissus  of  any  kind* 
And  lasti^y,  for  carrying  these  presents  more 
^Sectu^Iy  into  execution,  I  hereby  komiktats 
aiid  APPOINT  my  said  trustees,  for  the  uses  and 
fuipeses  foresaid,  to  be  my  sole  and  only  £xeci|« 
tors  and  intromitters  with  my  goods. 4iid  ^ear, 
with  power  to  them  to  gite  up  inventories  of  my 
effects,  and  to  confirm  my  testftDiient,  if  needful* 
In  which  tenement^  I  bind  and  oBiiiOi^  me,  tny 
hdis  and  successors,  duty  and  vafidly  to  iKtRPT 
and  S8ASE  my  said  trustees,  to  be  faolden  bf  fais 
Majesty  and  his  royal  successors  in  free  burgage, 
for  the  serrlce  of  borough,  used  and  wont ;  ^nd, 
for  that  purpose^  I  MAKR  and  coKsfiTtiTR 

jdintly 
and  severally,  my  law&l  and  irrevocable  prbtU'^ 
rsicdfs,'  with  full  power,  £b1r  me,  and  In  nty  mmie 
and  behalf,  to  resign,  as  I,  by  these  presi^us, 
|i£siaN5  SURRENDER,  upoiVe,  ovERaivs,  asd 
PELivER,  all  and  whole  the  ssdd  tenement,  off- 
cef ,  garden  and  pertinents  before  described,  and 
berem  held  as  rq)ei»ted  brevitc^  causa^  in  dia 
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hands  of  the  Provost,  or  any  of  the  bailies,  of  the 
borough  of  5is  in  the  hands  of 

his  Majesty,  Immediate  and  lawful  sup'^or  there- 
of, ,  in  favour,  and  for  new  infeftraent  of  the 
samCf  to  be  made  and  granted  to  my  said  trus- 
tees and  survivqrs,  or  survivor  of  them,  and  his 
or  their  assignees,  heritably,  and  irredeemably,  in 
due  and  competent  form,  as  effeirs;  acts,  itistru- 
niextfi  a^d  documents j  one  or  more  in  the  pre* 
ini$es,  to  ask  and  take,  and  generally  every  o* 
xhffT  thing  ther^a^ent  tp^  do,  which  lib  the  office 
f>f  pfocnratory,  m  siich  ca$es  is  known  to  belong : 
4^U  which  I  promise  to.hpid  firm  and  stable*  And 
KujiTHjgRji  I  hereby  ^ssxan  and  dispone  to  my 
m^  ttmp^^  and  their  f^^esaids^  the  rents  and  da« 
ttips^of  xhe  #aid .  subjects,  tvith  the  tltle<4€eds  and 
tcecuqti^s  thereof  whple  clauses  and  obligations 
therein  iCQUt/4ned^  sund  all  execution  which  has  or 
may  follow  thereon^  reserving  ai4Wavs  to  my«> 
f^lf  |ny  own  lifieri^t  of  the  premises;  with  fuU 
{^ower  ^o  m^  at  any  time  in  my  life,  and  ev^  on 
de^h*k^9  ^y  ^  ^rit;ing  under  my  hand,  to  alter^ 
innov^l^e,  M  revoke,  these  presents,  in  whole  or 
4|i  i^t,  and  ta  assign  and  dispo$e  of  the  eSect$ 
^phy.conveye4:J  h^U  ift.as,fa^r  as  these  presCTts 
,$hajl  not  be  altered^  the  ^me  shall  ^e  valid  and 
eff(;cj^u^,  thoug^h  fo;und  lying  by  me  at  the  time 
pI;  my  death j^  or  in  the  custody  of  any  other  per* 
^on  for  my  bjcboof.  And .  having  dispensed  with 
the  delivery  hereof,  I  consent  \o  the  j^EojsTRAr 
.  jjQ^  for  |>rese,rvatiQn#^-r(/e«&'^  clatm)^ 
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3.  Tnist  Deed^  conveying  9tihjects  generalhf  and 
particularly  to  Trustees^  for  the  use  of  tfie 
Grantor^ s  two  Sons  and  their  tfeirs^  giving  to  one 
a  precipuum ;  and^  failing  themy  to  ffie  Nephews 
and  N'ieces  of  the  Grantor^  to  one  (f  whom  also 
a  precipuuni  is  given. 

I,  A  B,  for  the  love  and  iffecdon  I  bes^  to  my 
childten,  and  other  relations  afii^r  metitioned,  and 
teposingfuU  confidence  in  the  persons  after  naihed^ 
for  executing  the  trust  hereby  committed  to  them, 
do  hereby  give^  grant»  nis1?0KS^  assign,  and 
^onvev;  to  and  in  favour  of  L  M»  N  O^  P  Q^  add 
R  Sy  and  td  the  survivors  or  survivot;  acte)>toi:s 
Or  acceptor  of  them,  the  major  number  of  them, 
for  the  time,  accepting  and  surviving^  bang  a 
Quorum,  as  trustees  for  the  purposes  after  men- 
tioned, and  to  thdr  assignees,  all  and  sundry 
knds,  tenements^  and  other  heritages ;  and  all  and 
sundry  goods,  gear,  hbusehold  furniture,  debts, 
effects,  and  subjects  heritable  or  moveable,  teal 
6t  personal,  belonging  to^  me,  or  ^^hich  shall  be« 
long  to  me  at  the^  thne  of  my  death ;  and  parti- 
cularly, without  prejudice  to' the  said  generality, 
the  sum  of  1000/.  Sterling,  and  whole  annualrenits 
falling  due  thereon,  contained  in  a  bond  dated 

granted  to  me  by  the  said  L  M : 
As  ALSO,  ALL  and  WHOLE— (fere  emmerote  the 
ofiier  pafticularsy^togtthet  with  the  rents,  and  ti- 
tle-deeds ajid  securities  pf  the  sard  subjects  he^rein 


conveyed,  and  all  right,  title,  and  interest  I  have 
therein,  but  in  trust  always,  a;i>d  for  the 
U3£^  and  pui^posfs  alter  mentioned,  ,viz.  That 
the  said  trustees  (shall  uplift  and  sell  and  recQver 
the  •whqle  d^ts,  s^ubjects,  and  effects  hereby  con- 
veyed j^the^  said  sums  contained  in  thp  bpnd  grant- 
ed to  me  by  the  said  L  M  alone  excepted),  and 
sh^ll  lend  out  and  secure  the  prices  and  produce 
t^rjsof^  aft^r.  payn^ent  of.  my  debts  gnd  fimeral 
e.:i;penses,  a^d  aft^r  dedu.cjtipg  ttfe  expense  of  exes- 
citing  this  tru$t,.aB,d  tha^t  upon  good  heritable  P? 
p^r^pAal  security^  .an4  jsball  Jtal^e  .thiJ.vqijchcjtp 
fhereofi^iavcw.  pf,th^m  the.said  truttees,  ifor 
t\^  u$t  4nd  brfiogf  of  C3  ami  P  B,  ray  chil^r^n, 
equ?Llly^  an4  thp  .heirs  of  .their  r,€^p^^tiye.bodie^, 
pj:  the  i^uryiivoi:  of  them,  in  c^e  f^  thfj.  failure  of 
eithei:  ^f  tl^m  without  hei^s  of  tjhc^r  bodies, j  ^n^ 
to jtheir  jas^ignees,  oi:  disppnees,,  i^fter.  they^sji^jjl 
have  respectively  arrived  at  niajority ;  And  j^ji 
ca?e  pf.the  decease  of  both  the  said.jC  B  j^pd  I) J8 
withputh^eirs  of  the  body  of  either  of  t]^ejw,jMid 
^jthp^t  jti^ying  a$signpd.Qr  convey ed  t^^^  5ai4.>nb- 
j^t«^,4ji  virtue  ,of  the  power  hereby  gjye^f.them, 
^or  tjhei  lifereiit  use, -»n4  behoof.of  J  W,  njy.mor 
t^er^  in.c^se  .^h?.  shall  Jbc  t^en  ftliye,  4}|ring  jiUjhe 
days. ^f h^r lifptinjf,  after. tjtie  deatl\  pf  my  sai.d 
two  phildr^n,  and  tjae,  children  of  $be  said  L  M, 
who|sh^U  be  in  life  when  t))e  succession  shall  open 
to  t^em.  by  the  depease  of  ^y  children  and  their 
fpfpsaids,  and  .that,  (^qji^iWyJn  lefu^a^^^  theij: 
heifs  and  assignees  ^  ^ut  with  this  pb^ovision^ 
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that  in  case  A  M ,  daughter  of  the  said  L  iAp  shall 
be  then  in  life,*  she  shall  have  right  to 
Sterling,  as  a  precipuum  from  my  v/hble  subj^ts§ 
over  and  above  he^  just  and  rateable  proportion 
thereof  with  her  brothers  and  sisters  then  alive : 
And,  with  regard  to  the  said  principal  sum  of 
toool.  Sterling,  contained  m  the  bond  by  the  toid 
L  M,  it  is  my  will  and  intention  that  the  printi- 
pal  sum  shall  not  be  called  up,  but  shall  reman!  in 
the  persojbi  of  the  said  trustees,  for  the  use  and  be-* 
lioof  of  the  said  C  B  and  D  B,  till  they  both,  or 
the  survivor  of  them,  attain  the  years  of  majority, 
or  until  the  demise  of  both  of  them,  in  case  that 
event  shall  bappdi  while  they  are  undet  age :  Af- 
ter eithlsr  of  which  events,  this  trusty  as  to  the  said' 
sum  of  toaoL  Sterling,  shall  cease  and  determine ;' 
^nd  the  said  principal  sum,  whh  the  fhterest 
and  penalties  which  may  fall  due  thereon^  shall 
descend  aiid  become  payable  ih  the  precise  terms 
of  the  said  bond :  And  with  regard  to  the  said 
duelling  -  house  particularly  above  disponed,  I 
hereby  appoiht  niy  said  trustees  ta  sell  and  dispose 
of  thb  samej  either  by  public  roup  or  private  bar- 
gain, as  they  shall  seb  fit,  and  to  lend  out  and  secure 
the  price  thereof^  on  vouchers  taken  to  themselves, 
in  trust,  for  the  sole  atid  exclusive  use  and  benefit 
of  the  said  C  B,  niy  son^  arid  the  heirs  of  his  bbdy, 
and  his  assignees,  after  his  majority,  the  same  being 
intiended  as  a  precipuum  to  him ;  arid,  failing  him 
by  decease  without  heirs  of  his  own  body,  for  the 
use  arid  behoof  of  my  said  son  D  B,  and  the  heirs 
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of  h7s  bo8)r,  arid  hh  sssignees  sLftar  his  majority  ; 
tK^hoth  failings  fct  the  lififti-ent  use  of  mydatdtnotlter^ 
and  thi*  fee  to  the  childreii  of  the  taid  L  M,  in  man- 
ner^ jirid  vtndtr  the  coni£tidits  particularly  abote 
^xpmsed  t  Ai^D  in  cA^t  my  said  trti^teds  shall  rayt 
judge  it  necessary  to  sell  atf  d  dispose  of  the  said 
d^ellin^-house,  then  the  saitie  shall  remain  vested 
in  their  persons  in  trust,  £ot  the  same  uses  smd 
purposes  to  which  fhe  produce  and  pHces  thereof 
are  appointed  to  be'  applied.  And  I  hereby  pro* 
VIDE  and  dbclArh,  thist  aft<;r  both  my  sons,  or 
the  survivor  of  them,  shall  hare  attained  the 
years  of  majority ;  ot,  after  the  failure  df  them^ 
or  their  descendants,  ixrhicbeter  *of  these  evenur 
shall  first  happeh,  the  said  trustees  shall  be  obI^« 
ed  to  D£Ntjb£  of  the  whole  subjects  herein  before 
conveyed,  or  of  the  pi*oceeds  thereof,  iii  fiavour  of 
the  several  heirs  and  substitutes  before  mentionoi, 
for  whose  behoof  the  same  ate  conveyed  in  trusty 
as  aforesaid,  in  the  order,  and  according  to  the 
several  rights  and  interests,  and  under  the  bur^ 
dens  before  specified ;  and,  by  the  existence  of 
either  of  these  events,  the  trust  is  hereby  de«- 

CLARED    to    EXPIRE    alld    BETERMtKfi,   and   tho 

subjects  shall  therefore  immediately  dascend  to 
the  heirs  and  substitutes  therein,  according  to 
their  several  rights  aiid  interests.  And  I  hereby 
BECJUARE,  that  the  said  trustees  shall  not  be  liable 
for  omissions,  or  singuU  in  soSdum,  or  for  one  ano- 
ther ;  but  each  of  them  for  his  own  actual  intro^^ 
pissions  only,  after  deduction  and  allowance  of 
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his  necessary  expensea*  And  I  a^q  m^la^e,, 
that  the  purchasers  of  the  subjects  hi^orermeiir 
tionedy  in  case  of  a  sale,  and  the  perscins  to 
whom  my  said  estate  and  effects  may  be.X£NT 
ouT»  shall  have  no  concern  with  the  purposes 
of  this  TRUST,  nor  with  the  application  of  the 
mcmey  by  my  said  trustees,  but  shaU  b^com* 
pletely  exonered  by  the  receipts  or  discharges  of 
iny  said  trustees.  And  I  bind  and  obx^^ge  me» 
my  heirs  and  successors,  to  infeft  ai^d  seize  my 
said  trust  disponees,  and  the  survivors  or  survivor 
of  them,  or  their  foresaids,  in  the  land^  andothers 
particularly  above  described ;,  but  in  trust  al- 
ways, for  the  uses  and  purposes  foresai^j  and 
that  by  two  infeftments  and  manners  of  hiding ; 
the  one  to  be  held  of  and  under  me  and  i^y  fore* 
saidsy  in  free  blench,  for  paymen^t  ^f  a- penny 
Scots  money,  on  the  grounds  of  t^  said  lands, 
at  Whitsunday,  yearly,  if  asked  only^  aiid  reliev* 
ing  me  and  my  foresaids  of  the  duties  and  ser* 
vices  payable  to  our  superiors  thereof ;  or  from 
me,  of  and  under,  my  immediate  )awful  superiprs 
thereof,  in  the  same  manner,  and  as  freely  as  I 
hold,  or  may  hold  the  same  myself,  and  that 
either  by  reslgnatiga  or  con^rmatipn,  or  both, 
the  one  without  preju4ice  to  the  X)t\itT ;  and  for 
completing  the  said  infeftment  by  resignation,  ( 
hereby  make  and  constitute 

jointly  and  seve- 
rally, my  lawful  and  irrevocable  procurators,  for 
ine,  aad  in  my  Mme,  to  resign  and  swrrendj- r. 
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as  I  hereby  resign^  surrekder,  simpUciter  up- 
of^vE^  ovsRoivE,  and  deliver,  the  said  lands, 
tenemoir,  and  other  heritages  particularly  above 
described,  and  lying  in  manner  above- written,  in 
the  hands  of  my  immediate  lawful  superiors  there- 
of, or  of  their  commissioners  having  power  to  re« 
ceSve  re^gnations,  and  to  grant  new  infeftments, 
IN  FAVOUR,  and  for  new  infeftments  thereof,  to 
be  oiTEN' and  GRANTED  to  my  said  trustees; 
but  in  trust  always,  for  the  uses  and  purposes  fore* 
said,  or  to  their  foresaids,  heritably  and  irredeem* 
ably,  in  due  and  competent  form ;  acts,  instru* 
ments  and  documents,  in  the  premises,  to  ask 
and  take,  and  generally  every  thing  in  the  pre-^ 
mi^es  to  ^o,  wim:h  to  the  office  of  procuratory, 
in  sueh  eases,  belongs.  And  I  oblige  myself, 
my  heirs,  and  successors,  to  warrant  the  said 
heritable  subjects,  and  debts,  to  the  purchasers 
and  assignees  thereof,  in  manner  following :  That 
is  to  say,  the  said  heritable  subjects,  absolutely, 
at  all  hands^  and  against  all  deadly  as  law  will, 
and  the  said  debts  from  fact  and  deed;  and  I 
reserve  to  myself,  not  only  my  liferent  right 
of  the  whole  subjects  hereiti  before  conveyed, 
BUT  ALSO  full  power  and  liberty,  at  any  time  in 
my  life,  and  even  on  deathbed,  to  revoke, 
BURDEN,  or  alter  these  presents;  and  I  dis- 
pense with  the  delivery  hereof,  and  declare 
these  presents,  in  so  far  as  they  may  be  unaltered 
(though  found  in  my  repositories,  or  in  the  pos- 
session of  a  third  party,  undelivered,  at  the  time 
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of  my  death)  to  hzreihe  tfect  of  a  delhrered  ivi^ 
dent :  Akd  I  consent  to  the  registratioh 
beredf  In  the  books  of  Coimcil  mUd  Sesaioii^  or 
other  Judges'  books  competent  thetfin  to  rcnnhi 
for  preservaticm ;  and  diereto  I  cowstitots 

ff 

my  procurators^  &c.  Ast>  ruRTHE&y  I  htfeby 
DESIRE  and  REQUIRE  you 

'  jointly  and 
sererally,  my  bailies  in  that  part,  hereby  spedally 
constituted,  thai*  on  sight  hereof  ye  pass  to  the 
grounds  of  the  said  respective  lands  and  tenement^ 
and  there  give  and  deliver  heritable  state  and 
sasine,  real,  actual,  and  cotpcHral  possession,  of  all 
and  whole  the  said  lands  and  tenement  above  d(i* 
Kribed,  lying  and  bounded  in  manner  aboye»wri^ 
ien,  to  my  ^d  trustees,  or  the  survivors  or  survi- 
)ror  of  them,  for  the  ends  and  purposes  for esaidi 
or  to  their  foresaids :  And  that  by  detiveniai^ 
to  tbeta  or  him,  or  to  their  or  hi$  attorneys  or  at-> 
toiney^  m  their  or  his  name,  bearers  hereof,  earth 
and  stone  of  the  grounds  o£  the  said  lands^  \rkh 
all  usual  and  necessary  ay mbols :  And  this  itLao- 
vrisG  f€ .  leave  i^mdone^  whichk  10  do  X  commit 
to  youf  jMUlyand  ^svomlly,  my  >  said  "'bailies,  full 
powery  by  this  my  precep^t  ^of  sasine»  directed  to 
you  for  that  effect.^ 
>  '    Jn  witness  ivJigp09fi-^  .  <        .  . 


** 


-   aA 
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He  the  Jkmiffesr  toU^pom  qfAc  Trust  Estate; 
ff^Ung  her^  ffkefee  to  go  to  the  JDmighkr  imdhei^ 

«  The  firft  part  of  the  deed  was  the  lame 
with  the  form  on  page  14f,  naming  the  trus- 
tees, and  diipofing  the  fubjefts ;  and  the  pur- 
pofes  of  the  truft  which  come  in  imn^ediajtj^y 
alter  t^e  4^ibiptioii  x)f  the  fiibje(^s  in  the  dil£- 
pqiltiiye  clau£^,  ar^  expr^if^  ijEji  tM  follQwisg 
jterjEDa: 

.  39T  i^  Ti^LifiST  A^WAYS^  and  fiirrthjeiim  vaod 
furpqcfifialte/  mmtiowi^  viz.  To  tki$  end  ami 
isiteiit^  that  piy  paid  f riisteqs  may  sbjli*  and  niBm 
PQsp  ^f  my  lii^lfi  .haiise$  and  iand^  and  acbsx 
blBrita|»if  md  movieabie  subjecu  hereby  co&Teyed 
S4id  tbiK  at  si^^h  ti0ptes»  ami  ia  socb  mannftr,  as 
ibey  may  ibiak  ^Qper ;  ak0  tsat  they  may  ^ur'- 
juiij^r  9ii#  nBPsiva  the  sevj^al  d^bu  and  ^ma^  cf 
inoAey .  wbiiish  ^may  be  d»e:  to  im  :  Ann  my  4ud 
^bje^ts  b^ing  jso  ^onTf^rt^  tftto  money,  I  Air^ 
PQjKT  my  s^id  trii3^te^  ta  fa^>  from  the  firsn  and 
readl^t  of  the  prjoce^,  aU  my  just  and.  lawful 
debts  and  fun^^ral  cbs^g^ss,  with  the  entine  ex^ 
pen^  9^  the  $aI^,  md  iKber  oharg^s  of  eisffmng 
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the  trusty  and  liquidating  die  subjects  thei^tof, 
(all  to  be  admitted  on  the  ward  <^' tfaetrdstew, 
without  any  other  voucher.)  And  I  tRECimkiEKt^ 
to  my  said  trusteety  to  lend  out  the  6ee -o^r^pbis 
of.  my  said  meam  and  estate,  on^  suoh  good^iiimib- 
able  or  personal  security  4s  they  may' apprarvecdL 
Anb  I  APPOINT  theni  to  pav  wrest  ^ti»O^Ji(mf 
spouse,  (in  case  she  shall  survive  me),  the  whols 
interest  or  annual  return  of  nty  s^dfteeestKls^ 
after  deducting  the  annual  fxpenseof  manag^iMin:, 
or  such  other  annual  or  incidental  esipenscs  w  tht 
trustees  may  think  chargeable  thereon,  and  TRUit 
half  yearly  during  all  the  days  of  her  life;  ak]> 
to  ALIMENT  her  in  a  suitable*  manner  tiH  9le$e 
half  yearly  payments  commefifce;  ano,  after'  tbe 
death  of  my  spouse,  then  I  appoint  my  sard 
trustees  to  denude  of  the  whole  stock  and  capital 
remaining  under  their  mansqgeiMa^'^  lirfcef^  d£«- 
BUCTiNG.my^wife^s>funeral  cli^T^gfe^  wfaicb'^l^ey 
are  hereby  »ithori$ed  td  py  ;  and  th Atr  tcr^fi  F^ 
otherwise  6,  my  <m}y  ehild,>'now.  wife^of  J^&, 
and  the  heirs  hwAiiiy  procreated^  or  to  be^^o- 
created  of  her  body,  whom  failing,  to  her  heirs 
or.assignees  whomsoever:  Avn^asmycbfibf^iijiie^ 
ty  is,  that  my  said  spotiae  may  hkve  ^£see^mid  in^ 
dependent  ^annuity,  as:  ample  as  r theBittaaitioAkJf 
my  £uQ(brwiil  admk,  I'THBRErosiEi'JtteofliSNliNd^ 
to  my  trustees,  'Not^only  to  seiboff*tfay:dwttltii^ 
house  ia^'  ,  wur  thae  furniture  thereof 

RE&sjiviNG  only  those, parts  thereof  -whach  they 
fiay  think  suitable  to  furnish  a  house,  such  as  my 
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teidoW  Stud  her  €8tablisfaineiit  may  require;  an^ 
which  tesetvdl  part  of  the  furniture  she  shall  en- 
|oy-  4mmg  hec  li&»  and  it  shall  belong  to  my 
daaghtor  ^and^.ber  heirs,  agreeably  to  the  2dH>ve 
desthiaciony  m  fise.  Ahs^  I  declare,  that  the 
provisi(H|s>hieisby.  made  in  favour  of  my  said 
spotle!,'  shall  be  received  by  her,  in  full  of  alt 
claims,  legal  or  conventional;  at  any  time  compe- 
tent to.  bet  against  me  or  my  estate;  and  roa- 
Ti££R^'  for  {the  encouragement  of  mysaid.tr^istees 
t6  accq>t  of;  Jthe  trust  hereby  committed  to  them, 
I  hereby  decz^arc,  &c. 

Thd  remaiaiag  part  of  diis  form  may  be 
taken  from  the  truft  decfd,  as  on  page  16 1 J 


'  Trust  Beedi  where  ike  Truster  reserves  a 
pffvder  t^  nmmng  (6y  a  noriUng  executed  nt  an^ 
atne  of  ffte  ^ruster^s  Ufe)  those  to  tebom  the 
Trmteesshakinccount;  and^  JmUng^  ^  such 
^eed,^eajsre;Ssmg  Ae  purposes  of  the  Ihist. 


i , 


I^'  ArB^  doijiarehy  oivi:,  orawt,  aad  ois- 
POKEy'^^o  and  m  favoor  of  J  K,  L  M,  N  O,  and 
PC^^andito  sRich  ^her  person  or  persons  as  I 
shall  ^ihoireaf ter.  afspoint,  and  to  sudh  person  or 
persMs  ias  tbey  shall  assume,  by  virtue  of  the  powp> 
efsfaensia  after  given  to  them,  and  to  the  survi«- 
vprs  or  sHrviioir,  accepua's  or  acceptor  of  them^ 
(the  msijor^  part  alive,  and  acceptii^  at  the  time. 
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Mag  always  a  qaonun),  as  trustees,  &r  the  {mr^ 
poses  aftennentionedy  aad  to  their  assignees,  bcdlh 
9bly  and  irredeemably,  ai«i*  aad  wholb  the  et^tate, 
heritable  and  moTeable,  real  and  personal,  whtro 
ever  situated,  and  of  whatever  description  or  4^ 
fiemiiiation  the  same  may  he,  presently  Mpsigr 
ukgy  or  whidi  duli  belong  to  mp  at  tbs  Ume  f£ 
my  death,  with  th^  whole  tide^^deeds,  vo)icfafifs» 
and  instructioos  th^eof,  with  all  that  has,  or  h 
competent  t<^  foliovthereoa;  and  paitiQiiblfy, 
but  without  prejudice  to  the  said  generality,  (Adw 
describe  ike  particulars.^    But  in  trust  alwQfl^ 
for  the  usES^and  purposes  following,  viz.  Firsts 
for  f he  payment  of  ail  my  just  and  lawful  dfbts, 
death-bipd  and  fi^erjil  expenses,  and  ^r  the  fjQ* 
pense  of  e:wcuting  the  present  trust.    Second^  for 
the  purposes  which  I  shall  appoint  by  a  writing  or 
writings  executed  by  me  al:  any  tkoe  ^  »y  life, 
even  on  deadt-bed  4  aad,  by  aoseplatiaa  hiePfof, 
my  said  tmstees  bjnd  and  oblige  Uiamielvei,  to 
execute  tb^e  purpQses  of  such  writings,  m4  to  ac- 
count  to  the  persom  whem  J  shall  .ti»tp  finpie^ 
and  divest  themselves,  and  reconvey  to  such  per* 
sons  in  the  precise  terms  of  the  wr^fngs  t;o  be 
granted  by  me  in  manner  foresaid*    AnH  xastxt^ 
incase  I  shi^ll  give  no  direcrions  in  writfag^  i^ro* 
gardto  the  distribution  of  my  sfid  trust  estate,  let 
manner  foresaid^  th^n,  and  in  that  sTxif t# 
my  said  trustees  shall  fay,  aad  I  hereby  appoinit 
«tiem  to  PAY,  the  £we  annual  produce  jci  the  r<« 
^due  of  my  jsaid  tra$t  jescat;e,  after  answering  the 
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purposes  above-mentioned,  in  manner  following  : 
Tteitisto^ay,  thfe  free  annual  p'fodace  of  500L, 
6f  my  said  trust  estate  to  C  B;  the  natural 
soiir  of  my  brother  G  B,  and*  th6  annual  pro- 
duce  of  the  I'emaiiider,  equally .  betwixt  the  two 
lawful  daughters  of  my  brother  D  B ;  which  an- 
nuities shall  be  paid  to  the  said  annuitants  regular^ 
ly  once  a*.year,  at  the  term  of  Whitsunday,  during 
their  resj^ctive  minorities,  commencing  the  pay- 
ment thereof  at  the  first  term  of  Whitsunday  aftet" 
my  death,  and  c6ntinuing  the  said  yearly  pay- 
mrats  to  each  of  the  said  annuitants,  until  he  or 
they  shall  respectively  arrive  at  the  age  of  majori- 
ty ;  at  which  period  each  annuitant  shall  receive 
from  my  said  trustees  (and  I  hereby  appoint  them' 
to  pay  the  same)  a  principal  sum  corresponding 
to  the  annuity  drawn  by  him  or  her  :  That  li 
TO  SAY,  to  the  said  G  B,  on  his'  arriving  at  ma* 
jority,  the  sum  of  500I.  Sterling,  and  to  each  of 
the  s^d  daughtersi  of  my  brother  D  B,  on  their 
respectiVciy  arriving  at  that  age,  one  half  of  the 
principal  sum  of  the  said  residue  of  my  trust 
estate  ^  and  if  either,  or  alt  of  the  said  annuitants 
shall  die  before  arriving  at  majority,  then  my 
said  trustees  shall  pay  over  the  share  dr  shares  of 
such  person  or  persons  deceasing ;  that  is,  the 
prtncif>al  sum  which  the  deceased  would  ha'<re  been 
entitled  to'  hfad  he  or  she  reached  majority,  to  E 
B  my  sister,  or  to  Her  heirs  or  •  assignees ;  and 
which  sum  my  said  trustees*  shall  pay  to  the  said 
E  B,  or  her  heirs  or  assignees-,  at  the  first  Whit- 
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Sunday  or  Martinmas  after  the  death  of  the  ait^ 
nuitant,  with  a  fifth  part  more  of  penalty,-  in  case 
of  failure,  and  the  interest  of  the  said  principal 
Slim,  from  the  said  term  of  payment,  and  there- 
after during  the  not  payment  thereof.  And  fur- 
TH£R,  that  my  said  trustees  may  be  encouraged 
to  accept,  &c^ 

The  I'emaining  part  of  this  forna  will  cor- 
fefpond  with  that  on  page  1 44  ;  and  in  diis 
way,  if  the  purpofes  exprefled  in  the  deed  be 
not  in  favour  of  the  heir  at  law,  it  may  per- 
haps be  poffible  to  preferve  a  power  over  the 
truft  eftate,  whether  confifting  of  heritage  or 
moveables  j  in  the  fame  way  that  is  done 
when  a  direfl:  conveyance  is  given  to  a 
firanger,  and  a  power  of  revocation  is  pre- 
ferved  j  the  efledt  of  which  is  to  enable  the 
grantor  to  evade  the  law  of  death*bed. 

On  page  108,  I  have  ventured  to  fiigg^^ 
for  the  confideration  of  thofe  verfant  in  the 
principles  of  conveyancing,  a  daufe  to  be  add- 
ed to  the  general  difpofition,  by  which  it  may 
perhaps  be  poffible  to  carry  to  the  difponee  a 
right  to  lands  acquired  by  the  difponer,  pof- 
terior  to  the  date  of  the  fetdement;  and  I  fliall 
clofe  this  Sedion  of  Truft  Rights  with  the 
fi>nn  of  one  where  the  grantor  was  deiirous 
of  converting  his  perfonal  eftate  into  land,  and 
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fecuring  that  land  to  a  certain  defcription  of 
heirs. 


6*  Purposes  of  a  Trusty  where  the  object  of  tlie 
Grantor  was  to  provide  certain  annuities^  ex^- 
eluding  therejrom  the  Husbands  of  tlie  female 
annuitants;  and  to  appropriate  his  moveable 
Jimds  to  the  purchasing  of  an  Estate,  to  be  cou" 
veT^d  by  Us  Trustees^  alongst  with  the  Lands 
conveyed  in  the  Trust  Deed^  to  a  certain  series 
if  heirs,  and  under  conditions  in  regard  to  the 
bearing  the  name  of  the  Grantor  and  changing 
the  destination,  and  containing  a  nomination  of 
Tutors  and  Curators  to  the  Institute. 

But  in  trust  always,  and  to  the  ends  and 
purposes  herein  after  specified,  viz.  To  the  end 
and  intent  that  my  said  trustees  shall,  in  the  First 
PLACE,  satisfy  and  pay  all  the  just  and  lawful 
debts  that  shall  be  due  by  me  at  the  time  of  my 
death,  with  my  funeral  expenses,  and  shall  per* 
form  all  obligations  prestable  by,  or  incumbent 
en  me»  Secondly,  that  they  shall  make  pay*- 
ment  to  my  friends  after  mentioned,  during  their 
respective  lives,  of  the  several  annuities  following, 
viz.  To  my  sister  G  B,  aiias  M,  spouse  to  M^ 
the  sum  of  50I.  Sterling  yearly  j  to  my  sister  D 
B,  spouse  to  N,  the  sum  of  30I.  Sterling  yearly ; 
to  O,  residing  with  me,  the  sum  of  50I.  Ster- 
ling yearly  :     All  which  annuities  shall  be  paid  t0 

Ma     . 
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• 

the  said  several  persons  during  their  respective 
lives,  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  beginning  the  first 
term's  payment  thereof  at  the  first  term  of 
Whitsunday  or  Martinmas  after  my  death,  with 
a  fifth  part  more  of  each  term's  payment  of 
liquidate  penalty,  in  case  of  failure  in  payment 
thereof ;  and  I  do  hereby  exclude  the  jm  tna^ 
ritl^  and  all  right  of  administration  of  the  hus- 
bands of  the  said  C  B  and  D  B,  my  said  sisters, 
of  the  foresaid  respective  annuities  left  to  them  ; 
and  declare,  that  the  simple  receipt  of  my  said 
sisters  respectively,  without  consent  of  their  hus- 
bands, shall  be.  a  sufficient  exoneration  to  my  said 
trustees  of  the  said  respective  annuities.  Third- 
ly, the  said  trustees  shall  pay  to  E  B  my  brother, 
a  free  yearly  annuity  of  30I.  Sterling,  during  all  the 
days  of  his  life,  and  that  at  the  terms,  and  under  the 
penalty  annexed  to  the  last  mentioned  annuities  ; 
DECLARING  ALWAYS,  that  in  case  my  trustees  a- 
bove  mentioned  shall  think  proper,  and  whenever 
it  shall  please  them,  they  may,  and  they  are  here- 
by authorised,  to  pay  to  the  said  E  B,  the  sum  of 
800I.  Sterling  ;  and  it  is  hereby  declared,  that  af-' 
ter  such  payment  so  made,  the  annuity  above  pro- 
vided to  him  shall  from  thenceforth  cease  and  de- 
termine. Fourthly,  I  do  hereby  appoint  the 
sum  of  25I.  Sterling  to  be  paid  to  each  of  my  said 
trustees  above  named,  who  shall  accept  of  the 
office  hereby  conferred  on  them;  which  sums  shall 
fee  paid  at  the  first  term  of  Whitsunday  or  Martin- 
mas after  my  (death,  with  tbe  lawful  interest  tberc' 


TRUST  FOR  CONVEYING  LAND.  1^8 1 

after  during  the  not  payment  thereof  respectively. 
Fifthly,  I  appoint  my  said  trustees  to  apply 
'what  part  of  my  said  funds  may  be  necessary  to 
defray  the  expense  of  executing  this  trust,  and  to 
apply  the  remainder  of  the  rents  and  profits  of  the 
said  funds,  or  so  much  thereof  as  shall  be  neces- 
sary, for  the  maintenance,  support,  and  education 
of  F  B  my  daughter,  living  with  me  at  , 

until  she  shall  attain  the  age  of  twenty-one  years. 
Sixthly,  I  appoint  my  said  trustees,  as  soon  as 
convenient  purchases  of  land  in  Scotland  shall 
offer,  to  uplift  the  money  due  to  me  in  the  public 
funds  in  England,  and  all  other  sums  of  money 
due  to  me  either  in  England  or  Scotland,  and  to 
lay  out  the  same  in  purchasing  lands  as  aforesaid  ; 
AND,  when  the  said  lands  are  so  purchased,  tp 
dispone  the  same,  together  with  the  lands  at  pre- 
sent belonging  to  me,  to  and  in  fay  our  of  the  said 
F  B,  and  that  as  soon 'as  she  shall  have  attained 
the  age  of  twenty*one  years  complete,  and  to  the 
heirs  whomsoever  of  .her  ^ody  without  division, 
but  subject  always  to  the  seyeral  annuities  before 
specifiedf  in  ^o  far  as  the  same  ^sh^ll  be  then 
subsisting  ;  whom  FAif^iNo,  to  £  B  before  de- 
signed, and  the  heirs  whomsoever  of  his  body ; 
whom  bailing,  to  R  S  son  of  J  B  my  sister,  and 
the  heirs  ^whomsoever  of  his  body;  whom  failing, 
to  the  second  orottier  lawful  younger  sons  of  the 
said  J  B,  in  the  order  of  their  seniorities,  and 
to  the  heirs  whomsoever  of  their  bodies  respec- 
tively and  successively ;  whom  failing,  to  thp 
heirs  whomsoever  of  the  body  of  the  said  J  B  ^ 
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v^nou  FAILING,  to  my  ssud  sister  C  ^,  and  to 
the  heirs  whomsoever  of  her  bbdy  ;  whom  fail- 
ing, to  my  sMd  sister  D  B,  and  the  heirs  whom-^ 
soever  of  her  body  ;  whom  all  failing,  to  my 
own  nearest  lawful  heirs  and  assignees  whomso- 
ever :  THE  said  whole  heirs  being  always  sub- 
ject in  their  order  to  the  subsisting  annuities 
above  provided,  as  said  is.     But  declarino, 
as  it  is  hereby  provided  and  i^eclared,  and 
shall  be  provided  and  declared  in  the  disposi- 
tion and  conveyance  to  be  granted  by  my  said 
trustees  in  manner  foresaid.  That  as  often  as  the 
succession  to  the  said  lands  and  estate  shall  de- 
•volve  upon  female  heirs,  the  eldest  daughter,  or 
•heir  female,  shall  exclude  all  other  heirs  portion- 
ers,  and  shall  succeed  without  division  through- 
out the  whole  course  of  succession  ;    and  with 
and  under  this  condition  always,  as  it  is  here- 
by expressly  provided,  and  shall  be  provid- 
ed by  my  trustees,  in  manner  foresaid.  That  the 
said  F  B,  and  my  Whole  other  heirs  of  provision 
above-mentioned,  shall  be  obliged  constantly  to 
vse  and  bear  the  name  of  B,  and  no  other,  in  aU 
lime  after  their  succession  and  attaining  possession 
of  the  said  lands  and  estate  ;   and  in  case  the  said 
F  B,  Or  any  of  my  said  heirs  in  possession  of  my 
said  estate  for  the  time,  shall  foil  or  neglect  to 
bear  the  said  surname  of  B,  they  shall  immediate- 
ly forfeit  all  right  to  my  said  estate,  not  only  for 
themselves,  but  for  their  descendants ;    and  the 
same  shall  descend  to  the  real  heir  of  provision, 
in  like  manner  as  if  the  contravener  and  the  de- 
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iScaidants  of  his  or  her  body  were  naturally  dead.; 
and  it  shall  be  lawful  to  the  said  next  heir  of  pro- 
vision, to  pursue  declarators  of  irritancy,  and  to 
make  up  titles  to  the  said  lands  and  estate,  by 
serving  heir  to  the  person  last  infeft  j)ierein  be- 
fore the  contravener,  or  to  the  contravener  hini- 
self  or  herself,  without  being  anywise  4iable  for 
their  debts  or  deeds,  or  to  make  up  titles  by  do^ 
^larator  or  adjudication,  or  any  other  way  fCom* 
patent  in  law  :  And  with  this  limitation  and 
RESTRICTION,  That  it  shall  noways  be  lawfid 
to  the  said  P  B,  or  to  any  of  my  heirs  of  provi- 
sion and  substitutes  above-written.,  to  innovate, 

ALTER,   or  INFRINGE  the  ORDER  of  SUCCESSION 

liereby  established,  or  to  do  or  gran^  any  other 
act  or  deed  that  may  infer  any  alteration,  inno- 
•vation,  or  change  of  the  same,  directly  or  indi- 
rectly. And  it  is  hereby  provided  and  declar- 
ed, that  although  the  sums  before  assigned,  when 
uplifted,  are  to  be  applied  in  payment  of  my  debts 
and  obligations  as  aforesaid,  and  for  the  other 
Aises  and  purposes  of  "this  trust ;  yet  the  debtors  in 
the  foresaid  sums  shall  nowise  be  concerned  with 
the  application  thereof;  and  they  shall  be  suffi- 
ciently exonered  by  the  discharge  of  my  said 
trustees.  And  provided  also,  that  my  said 
trustees  shall  not  be  liable  for  omissions  or  ne- 
glect, in  their  management  of  the  said  trust,  but 
ONLY  each  of  them  for  his  own  actual  intromis- 
sions, and  not  for  the  intromissions  of  one  aur 
other  :  And  I  do  hereby  give  full  power  to  my 
said  trustees,  or  their  quorum,  or  survivor   of 
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them,  to  constitute  and  appoint  factors,  one  ax 
more,  from  ti^ne  to  time,  and  either  one  of  their 
own  number,  or  any  other  whom  they  shall  think 
fit,  for  uplifting  and  receiving  the  sums  of  money 
before  assigned,  or  axmualrents  of  ihe  same,  and 
the  rates  and  duties  of  jthe  lands  and  others  be- 
fore disponed,  or  to  be  hereafter  purchased ;  and 
for  paying  and  applying  the  said  several  sums,  in 
manner,  and  to  the  purposes  before  mentioned; 
and  to  allow  the  said  factors  such  salaries,  gratifi- 
cations, and  expenses  for  fnanagen;ient  and  e:^pen- 
diture,  as  the  said  trustees,  or  their  quorum,  or 
survivor  of  them,  shall  think  proper*  And  I 
HEREBY  DECLARE,  that  it  shall  be  lawful  to  the 
said  trustees  to  apply  the  first  and  readiest  of  my 
said  funds  and  effects,  for  payment  of  all  such 
charges  and  expenses  as  they  shall  deburse  and 
lay  out  in  the  management  and  execution  of  the 
trust  hereby  cornniitted  to  them,  and  a  suitable 
gratification  for  their  own  jtrouble ;  and  ai^  account 
of  such  expenses  under  the  hands  of  any  of  the 
said  trustees  shall  be  sujfScient  for  ascertaining  the 
same,  without  any  further  voucher.     And  fur- 

* 

THER,  I  do  hereby  declare,  that  the  said  trus- 
tees shall  be  no  further  liable  for  any  factors  to 
be  named  by  them,  than  that  such  factors  shall  be 
habite  and  repute  responsal  at  the  time  of  entering 
upon  their  office.  And  1  po  hereby  nominate, 
CONSTITUTE,  and  APPOINT,  my  foresaid  trustees, 
and  the  survivors  or  survivor  of  them,  to  t|e  tu- 
tors and  curators  to  my  said  daughter  F  B ;  and 
pECLAR^  that  they  shall  be  poAvis^  liabje  for  o- 
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missions  or  neglect  of  any  kind^  but  only  each  for 
his  own  actual  intromissions.  In  which  lands 
— {here  insert  obligation  toinfeft  the  trustees^  ^c.) 

*j.  Another  Example  of  the  Tnist  Settlement. 

I,  A,  having  entire  confidence  in  the  disponees 
fafter  mentioned,  for  executing  the  trust  hereby 
reposed  in  them,  do  therefore  give,  grant^, 
and  DISPONE,  to  and  in  £eivour  of  B,  C,  &c.  and 
to  the  survivors  or  survivor  of  them  who  shall  ac^ 
cept,  and  to  the  heirs  of  such  survivor ;  but  that  al- 
ways in  trust,  for  the  ends,  uses,  and  purposes  herC'- 
in  after  mentioned ;  and  declaring,  that  a  majority 
of  my  said  trustees  accepting  and  surviving,  shall 
at  all  times  form  a  quorum  for  executing  the  puf^ 
poses  of  this  trust,  all  and  whole  the  lands  of 
(describe  them  as  in  the  title  deeds.)  As  also  all 
other  lands  and  heritable  estate  of  every  descrip- 
tion that  shall  belong  to  me  at  the  time  of  my 
death :  As  also  my  whole  moveable  means  and 
estate,  of  whatever  kijid  and  denomination,  heir- 
ship moveables  included,  that  shall  belong  to  me 
at  the  time  of  my  decease  :  And  I  bind  and  o- 
blige  me  and  my  heirs  and  successors,  to  grant 
all  necessary  deeds  in  favour  of  my  said  trustees, 
for  implementing  and  fulfilling  the  above  general 
disposition  of  my  heritable  and  moveable  means 
and  estate ;  and  I  do  hereby  nominate  and  ap- 
PoiNT  my  said  trustees,  above  named,  to  be  my 
jole  executors  and  intromitters  with  my  moveable 
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means  and  estate :  But  declaring  always,  that 
^hese  presents  are  granted  in  crust,  for  the  U8e$ 
and  purposes  after  mentioned,  viz.  In  the  first 
place,  that  my  said  trustees  shall,  from  the  pro.- 
duce  of  my  means  and  estate,  pay  all  my  just  and 
Jawful  debts.  Secondly,  That  my  said  trustees 
shall  make  payment  to  my  widow  of  such  yearly 
annuity,  and  other  provisions  a^  may  be  settled 
upon  her  by  our  contract  of  marriage.  Thirdly, 
That  lay  said  trustees  shall  pay  all  such  legacies, 
pfts,  or  provisions,  as  I  may  appoint  to  be  paid 
by  any  codicil  hereto,  or  by  any  memorandum 
clearly  expressive  of  my  will,  though  not  formally 
executed.  Fourthly,  That  my  said  trustees  shall 
pay  to  D  my  only  daughter,  the  sum  of 
Sterling,  and  to  each  and  every  other  child,  whe- 
ther son  or  daughter,  that  may  be  hereafter  pro- 
created of  my  body,  the  sura  of 
Sterling  ;  and  which  provisions  to  thejsaid  D  and 
to  such  other  children  as  may  be  procreated  of  my 
body,  shall  bear  interest  from  the  first  term  of 
Whitsunday  or  Martinmas  after  my  death,  and 
be  payable  to  them,  if  daughters,  on  tjieir  respec- 
tively  attaining  the  years  of  majority,  o^'  being 
married,  whichever  of  these  events  shall  happen 
first ;  and  if  sons,  on  their  attaining  the  years  oif 
majority  ;  with  power,  nevertheless,  to  my  ^aid 
trustees,  to  advance  to  my  son,  or  sons,  such 
part  of  their  provisions  as  to  my  said  trustees  shall 
seem  proper,  for  fitting  them  out  in  life  ;  But  / 
DECLARING,  That  the  said  provisions  to  my  said 


i 
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younger  children  shall  not  become  vested  interests 
in  them  until  the  respective  terms  of  paymem 
thereof;  but  on  the  death  of  any  of  them,  before 
such  term  of  payment,  the  provision  to  any  of 
them  so  dying  shall  becpme  lapsed ;  And  declar- 
ing FURTHER,  That  the  said  provisions  to  the 
Tsaid  D  and  to  such  other  children  as  may  yet  be 
procreated  of  my  body,  shall  be  in  full  payment 
and  satisfaction  to  them  of  any  provision,  legal  or 
conventional,  to  which  he,  she,  or  they,  can  in  any 
vfdy  lay  claim*  Fifthly,  That  my  said  trustees 
shall  hold  the  residue  and  remainder  of  my  means 
and  estate,  particularly  and  generally  above  dis- 
poned, or  of  the  prices  and  produce  thereof,  in 
trust,  for  the  use  and  behoof  of  £  my  only  son, 
land  the  heirs  whatsoever  of  his  body  ;  and  failing 
the  said  E  before  majority,  for  the  use  of  the  heirs 
jnale  that  may  yet  be  procreated  of  my  own  body, 
and  the  heirs  whatsoever  of  their  bodies ;  whom 
alt  failing  before  attaining  the  years  of  majority, 
in  trust  for  the  said  D  my  daughter,  and  the 
heirs  whomsoever  of  her  body,  whom  failing  to 
to  the  heirs  whomsoever  of  my  body  ;  But  de- 
claring. That  the  eldest  heir  female  shall  take, 
in  exclusion  of  her  sisters ;  secluding  and  de- 
barring hereby,  in  all  cases,  heirs  portioners: 
And  in  case  noiie  of  the  heirs  male  or  female  of 
my  body  shall  attain  the  years  of  majority,  then 
my  said  trustees  are  hereby  directed,  On  the  fail- 
ure of  all  such  heirs  male  or  female  of  my  body, 
to  pay  over  the  residue  and  remainder  of  my 
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mean^  and  estate,  to  such  persons  as  I  have  al- 
ready appointed  to  succeed  to  me,  in  the  event  of 
failure  of  the  heirs  of  my  own  body,  or  to  such 
persons  as  I  may  hereafter  nominate  and  appoint 
to  succeed  to  me ;  And  I  do  hereby  direct 
and  APPOINT  my  said  trustees,  upon  the  said  E's 
attaining  the  years  of  majority,  or,  failing  him, 
any  other  heir  male  or  female  of  my  body,  in  the 
order  ab6ve  expressed,  attaining  the  years  of  ma- 
jority, that  they,  my  said  trustees,  shall  forthwith 
DISPONE,  coNVEV,  atid  MAKE  OVER  to  the  Said 
£,  and,  failing  him  as  aforesaid,  in  favour  of  any  ' 
other  heir  male  or  female  of  my  body,  in  the  or- 
der above  expressed,  on  their  attaining  the  years 
of  majority,  the  said  residue  and  remainder  of  my 
means  and  estate,  and  all  the  rights  and  securities 
thereof  vested  in  my  said  trustees ;  And  I  do  here- 
by give  the  most  full  and  unlimited  powers  to  my 
said  trustees  above  named,  and  to  the  survivors 
or  survivor  of  them,  to  sell  all  or  any  part  of  my 
lands  and  estate  particularly  and  generally  above 
conveyed,  and  that  either  by  public  roup  or  pri- 
vate bargain,  as  to  my  said  trustees  shall  seem 
proper  ;  with  full  power  to  grant  all  necessary  and 
requisite  dispositions  to  the  purchasers,,  contain- 
ing clause  of  absolute  warrandice  upon  me,  and 
my  heirs  general.  In  which  lands,  teinds,  and 
others  above  disponed,  I  bind  and  oblige  my- 
self, my  heirs  and  successors,  duly  and  validly  to 
infeft  and  seise  the  saids  B,  C,  &c«  and  the  survi- 
vors or  survivor  of  them  who  shall  accept,  and 
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tbe  heirs  oF  such  survivor,  as  trustees,  for  the 
ends,  uses,  and  purposes  herein  before  mention- 
ed ;  and  that  bptwo  several  infeftments  and  man^^ 
uers  of  holding,  one  thereof  to  he  hoiden  of  me^ 
my  heirs  and  successors^  ih%free  blench,  for  pay- 
ment of  a  penny  Scots  money,  on  the  ground  of 
the  said  lands,  at  Whitsunday  yearly;  in  name  of 
blench  farm,  if  asked  only  ;  and  the  other  of  the 
said  infeftments  to  be  holden  from  me,  of  and  un- 
der my  immediate  lawful  superiors  of  the  said 
lands,  in  the  same  manner,  aad  as  freejy  in  all 
respects  as  I  hold,  or  might  have  held  the  same 
myself,  and  that  either  by  resignation  or  confir- 
mation, or  both,  the  one  without  prejudice  of  the 
other ;  And  for  accomplishing  tbe  said  infeftment 
by  resignation^  I  hereby  make  and  constitute 

■ 

and  each  of  them,  jointly  and  severally,  my  law- 
ful and  irrevocable  procurators,  for  me,  and  in 
my  name,  to  compear  before  my  immiediate  lawful 
superiors  of  the  lands  and  others  above  written, 
and   there  to  resign  and  surr(;nder,   likbas  I 

HEREBY     RESION,      SURRENDER,      UPOIVE,     and 

ovERGivE,  ALL  aod  WHOLE  the  foresaid  lands 
and  estate  of  .     ,  with  the  teinds,  par- 

sonage and  vicarage,  and  whole  parts,  pendicles, 
and  pertinents  thereof,  all  lying,  comprehended, 
and  described  in  manner  particularly  before  writ- 
ten, and  here  held  as  repeated  brevitatis  causa^ 
in  favour  of,  and  for  new  infeftment  of  the  same 
to  be  made  and  granted  to  the  s^ids  B^   C»  £^c» 
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mA  to  the  sunrivors  or  survivor  of  them  who 
shall  accept,  and  to  the  heirs  of  such  survivor,  as 
trustees,  for  the  ends»  uses  and  purposes,   and 
with  the  powers  berehi  before  mennoned,    in 
such  due  and  competent  form  as  effeirs;   acts, 
instruments  and  documents  in  the  premises  to 
ask  and  take ;    and  generally  every  other  thing 
fegarding  the   premises  to  doy  which  I  could 
have  done  myself  before  granting  hereof,  and 
t^hich  to  the  office  of  pfocuratory  in  such  cases 
is  known  to  belong ;  ratifying  hereby  and  con« 
firming  whatever  my  said  procurators  shall  law* 
fully  do,  or  cause  to  be  done  in  the  premises, 
in  virtue  hereof:    Akq  further,  I  do  herebt 
MAKE  and  CONSTITUTE  the  saids  B,  C,  &c.  and 
my  other  trustees  above  xiamed,  my  lawful  ces* 
sioners  and  assignees,  not  only  in  and  to  the 
whole  writs  and  evidents,  rights,  titles  and  secu- 
rities of  and  concerning  the  lands,  teinds  and  o* 
thers  above  disponed,  with  the  whole  procurator 
ries  of  resignation,  precepts  of  seisin,  and  other 
clauses  therein  contained,  and  all  that  has  follow* 
ed,  or  is  competent  to  follow  thereon  ;  but  also 
in  and  to  the  whole  rents,  mails  and  duties,  that 
may  become  due  forth  of  the  foresaid  lands  and 
others,  from  and  after  the  period  of  my  death  ; 
but  that  always  in  trust,  for  the  ends^  uses  and 
purposes  before  expressed;    surrogating  and 
SUBSTITUTING  my  said  trustees  in  my  full  right 
and  place  of  the  premises ;  And  I  do  hereby 
NOMiNATi?  and   APPOINT   my  said   wife,    with 
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(he  saids  B,  C,  &c.  and  the  sundvors  or  survir^' 
Of  of  them  \]rbo  sbatll  acce|>t,  to  be  tutors  and 
curators  to  the  said  £  my  son,  and  D  my  daagh- 
ter,  and  to  my  other  child  or  children  that  mssf 
be  yet  procreated  of  my  body  duriYig  their  regpec-** 
five  pupiilarities  and  minorifies ;  declaring,  that  « 
majority  of  them  accepting  and  surviving  shall  at 
jtli  times  form  a  quomm  :   And  I  do  beneby  give 
full  power  and  authority,  ZR>t  only  to  nfiy  tru^tees^ 
but  also  to  the  said  tutors  and  curators,  to  ap« 
point  factors,  one  or  more,  to  manage  the  affairi 
hereby  committed  to  their  charge ;  declaring  al^ 
t^ay^,  th^t  neither  my  said  trustees,  nor  the  said 
tutors  and  curators,  shall  be  liable  for  omissions 
or  neglect  of  management ;  and  that  they  shall 
i^ot  be  liable  singtdi  in  SoUdtm^  but  only  each  for 
their  own  intromissions,  and  that  they  shaU  not 
be  liable  for  any  factors  to  be  named  by  ihcm  ; 
and  I  do  hereby  reserve  full  power  and  liberty  to 
myself,  SA  any  time  of  my  life^  to  alter  and  in- 
novate these  presents,  in  whok  or  in  part,  and  to 
RfivoKs,  €AKC£L,  and  ANNUAL  the  same,  as  f 
shall  think  proper ;    But  DS:ci.AkiNa,  that  the 
same,  so  far  a$  hot  revoked  or  altered  by  me^ 
shall  be  a  valid  and  effectual  deed^  although  found 
lying  in  itiy  repositories,  or  in  the  custody  of  any 
person  to  whom  I  may  entrast  the  ^ame,  undeii^ 
vered  at  the  time  of  my  death.;  witb  the  delivery 
whereof  I  have  dispensed,  and  hereby  dispense 
for  ever :  And  I  consent  to  the  registration  here- 
of in  the  books  of  Council  and  Sessioii,  or  any 
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Other  Judges'  boc^  competent,  therein  to  remain 
for  ppeservatioa  i  and  for  that  effect  constitute 

my  procurators,  &c. :  ANp  moreover^  in  order 
that  my  said  trustees  may  be  infeft  and  seised  in 
fbe  several  lands,  teinds,  and  others  above  dis« 
poned^  I  hereby  desire  and  require  you 
and  each  of  you^  jointly  and  severally,  my  baiUies 
in  that  part  hereby  specially  constituted,  that,  on 
sight  hereof,  ye  pass  to  the  ground  of  the  said 
several  lands  and  others,  respectively  and  suc- 
cessiviely  after  each  other,  and  there  give  and  de< 
liver  to  the  saids  B,  C,  &c.  and  tp  the  survivors 
oT  survivor  of  them  who  shall  accept,  and  to  the 
heirs  of  such  survivor,  as  trustees,  for  the  ends^ 
uses  and  purposes,  and  with  the  powers  herein 
before  mentioned,  heritable  state  and  aasine,  real^ 
actual,  and  corporal  possessiqn,  of  all  and 
wHOLEtbe  foresaid  lands  and  esit^e.  of  .  i  .  9 
with  the  tfiinds  parsonage  and  vicarage,  aiid  tt^bole 
parts,  pendicles,  and  pertinents  thereof,  all  lyings 
comprehended  and  described,  in  manner  parti- 
cularly before  written,  and  here  held  as  repeated 
brevitatis  cama  ;  and  that  by  delivery  to  the  said 
trustees,  or  their  foresaids,  or  to  their  certain  at* 
torney  or  attorneys,  in  their  names^,  bearers  here* 
of,  of  earth  and  stone,  of  and  upon  the  ground 
of  the  said  lands^  a  handful  of  grass  and  corn  for 
the  said  teinds,  and  all  other  symbols  which  may 
be  usual  and  requisite  ;  and  ttys  in  nowise  ye  leave 
undone.     Whicii  to  do>  I  commit  to.yot),  and 
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eath  of  you,  my  said  bmUics,  full  power,  by  this 
my  precept  of  sasine  directed  to  you  for  that  ef'*^ 
feet.     In  witness  whereof,  &c. 

In  closing  this  subject,  it  may  be  proper  to 
suggest,  that  care  should  be  taken,  in  express^ 
ing  the  purposes  of  the  trust,  to  specify  such 
payments  as  are  meant  to  dimini^  the  trust- 
estate  which  may  happen  to  be  liferented,  and 
to  distinguish  clearly  what  is  intended  to  form 
a  burden  on  the  liferenter,  and  what  on  the 
fiar. 

For  instance,  an  estate  is  put  under  the  hands 
of  trustees,  and  they  are  ordered  to  enclose,  or 
to  drain,  or  to  build :  It  is  necessary  to  e^press^ 
whether  these  charges  ate  to  be  paid  from  the 
rents,  and  so  to  diminish  the  liferenter's  interest. 
Or  from  the  stock ;  that  is  to  say,  the  expense 
to  be  laid  on  the  estate,  and  the  interest  only 
made  a  charge  on  the  lifei^enten 

The  same  thing  would  be  necessary  in  re- 
gard to  the  tenant's  powei*  of  building  or  im- 
proving, the  expense  <^  which  he  is  to  retain 
out  of  hi§  rents;  and  if,  in  such  cases,  the  in- 
terest only  is  to  be  charged  against  the  liferentefj 
the  power  of  borrowing  must  be  given  to  the 
trustee. 

VOL.  in.  N         * 
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This  is  sufficient  to  explain  what  may  be 
necessary  ta  be  attended  to  in  preparing  s^tle* 
nients  of  this  kind. 


II.    Of  the  Execution  of  the  Tr(jst, 

AND  RECONVEYANeE  OF    THE   TrUST 
fisTATE. 

In  the  management  of  a  Trust  Estate,  the 
aid  of  a  man  of  business  will  be  required,  who 
ought  to  keep  regular  minutes  of  the  proceed- 
ings of  the  trustees,  and  to  prepare  a  state  of 
the  trust  funds,  and  of  their  division,  and  the 
rights  of  the  parties*  under  it  A  state  of  this 
kind  will  proceed  on  a  narrative,  stating  the 
purposes  of  the  trust — There  will  be  an  ac- 
count, giving  a  full  view  of  the  trust  estate,^ 
specifying  the  debts  of  the  truster  that  have 
been  paid  off,  and  the  expenses  of  manage- 
ment, and  striking  the  balance  or  divisible  fund 
tinker  the  trust  deed :  There  will  then  be 
themes  of  division  amongst  the  heirs  and  le- 
gatees. States  of  this-  nature  require  diftinct 
arrangement  j  and  where  the  eftate  is  large,  or 
the  different  interefts  of  the  heirs,  or  the  defire 
of  the  truftees  may  render  it  proper,  they  will 
be  fent  to  be  revifed  and  checked  by  an  ac- 
countant, whofe  duty  it  confequently  will  be,, 
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to  fill  up  articles  of  agenty  and  trouble,  of 
vrhicb  truftees  are  not  always  able  to  judge.' 
A  ftate  thus  ^evifed  becomes  the  sure  founds,- 
tion  of  a  final  fetdement  of  the  truft  j  and  the 
tniftees  will  then  denude  6f  the  truft,  and  pay 
over  the  balances  in  their  hands  in  favour  of 
the  heir,  and  receive  from  him  a  difcharge  of 
the  truft. 

If,  for  instance,  we  take  the  case  of  the  trust 
No,  4.,  and  suppose  the  trust-estate  to  have 
been  converted  into  money,  the  debts  paid,, 
the  expense  of  management  difcharged,  and 
the  residue  lent,  out  on  heritable  and  personal 
securities,  the  interest  of  which  has  been  re- 
gularly paid  to  the  widow,  and  that  now,  on 
her  death,  the  trustees,  in  obedience  to  the 
trust  under  which  they  act,  are  to  convey  the 
trust-estate  to  E  F,  the  daughter  of  the  truster^ 
under  the  destination  there  prescribed,  it  will 
be  necessary,  in  the  first  place,  to  have  a  state 
of  the  trust-affairs  made  up. 

This  state  will  set  out  with  explaining  the 
purposes  of  the  trust.  It  will  then  contain  an 
account  of  the  estate  of  the  deceased,  distin- 
guished under  proper  heads; — as.  Produce  of 
the  heritable  property — ^Produce  of  the  furni-, 
ture  sold.  To  this  account  will  be  annexed  a 
list. of  the  furniture  kept  for  the  use  of  the  wi- 

.  N  2 
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dow,  but  not  catried  out  into  the  money  co- 
lumn— Debts  recovered.  A  second  Account 
will  show  the  deductions  From  the  former,  and 
will  naturally  be  arranged  under  the  head^  of 
Funeral  Expenfes — AKraent  to  the  Widow-^*- 
Debts  of  the  Grantor  paid  off — Expensed  of 
Management  This  last  account  being  deduct-^ 
ed  from  the  former,  the  balance  will  constitute 
the  Hferented  siim  to  be  enjoyed  by  the  wi- 
dow ;  to  balance  which,  there  will  be  a  fist  of 
the  bonds  and  securities,  and  which  will,  at 
the  same  time,  prove  the  application  of  the 
fund. 

In  a  new  account,  there  will  be  entered  a^ 
gainst  the  trustees  die  annual  produce  of  the 
trust  funds  ;  and  they  will  take  credit  for  die 
annual  expense  of  managemei^,  and  for  tiie 
widow's  liferent  provisions* 

The  last  account  will  show  the  aitaount  of 
the  funds  as  liferented ;  it  wiH  t;ike  Vip  ttke  last 
payment  to  the  widow  of  her  liferent ;  and, 
after  deducting  from  any  balance  of  interest, 
and  from  the  stock,  the  expenfe  of  the  widow's 
&nerals,  the  remaind^,  in  obedience  to  the 
orders  of  the  trusitj  will  be  th?  estate  which 
the  trustees  must  convey  to  the  daughter  of  tbe 
truster. 
•  A  state  of  this  nature  being  prepared,  would 
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be  referred  to  in  the  conveyance  by  ilie  trus- 
teeS)  which  might  be  expressed  in  this  man- 
ner. 


Disposition  and  Assignation  hy  tJie  Trustees  of 
A  B  to  Gj  in  RrecuUon  of  the  Trtist^  No.  4. 

We,  J  M,-AN,  and  OP,  considering  that  the 
late  A  B,  by  his  trust  disposition  of  date  , 

RECORDED  GAVE,  GRANTED,  and  DISPON- 

ED to  US,  and  to  R  S  now  deceased,  and  to  such 
other  person  or  persons  as  be  might  name,  or  we 
assume,  and  to  the  survivors  or  survivor  of  us, 
(the  major  part  alive  and  accepting  at  the  time 
being  always  a  quorum),  his  whole  estate,  herita- 
ble and  moveable,  as  therein  generally  as  well  as 
particularly  described,  but  in  trust  always 
for  the  purposes  therein  and  after  mentioned,  viz. 
to  the  end  that  we  might  sell  and  dispose  of  his 
whole  heritable  and  moveable  subjects  thereby 
conveyed,  and  recover  the  several  debts  and  sums 
of  money  due  to  him ;  And  the  said  subjects  be- 
ing so  converted  into  money,  he  appointed  his 
said  trustees  to  pay,  from  the  first  and  readiest  of 
the  proceeds,  his  just  and  lawful  debts  and  funeral 
charges,  with  the  expense  of  sales,  and  other 
charges  of  executing  the  trust,  the  free  surplus  of 
which  we  were  directed  to  lend  out  on  good  heri- 
table or  personal  security.  The  whole  interest, 
or  aimual  return  of  which  free  estate,  after  de^ 
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ducting  the  annual  expenses  of  management,  or 
such  annual  or  incidental  expenses  as  we  might 
think  chargeable  thereon,  we  were  appointed  to 
pay  to  C  D  his  spouse,  hdf-yearly,  during  all  the 
days  of  her  life,  and  to  aliment  her  in  a  suitable 
manner  till  these  half-yearly  payments  commen- 
ced ;  and,  on  the  death  of  the  said  C  D  we  were 
appointed  to  denude  of  the  whole  stock  and  capi- 
tal  remaining  under  our  management,  after  de- 
ducting the  said  CD's  funeral  charges,  which 
we  are  thereby  authorised  to  pay ;  and  which 
stock  or  capital  .we  are  directed  to  convey  to  E  F, 
otherwise  G,  only  child  of  the  grantor,  and  wife 
of  J  G,  and  to  the  heirs  lawfully  procreated,  or 
to  be  thereafter  procrieated,  of  her  body ;  whom 
failing,  to  her  heirs  or  assignees  whomsoever: 
And  the  said  A  B,  further  recommended  to  us, 
hot  only  to  sell  his  dwelling-house  in  *   , 

tut  the  furniture  thereof;  reserving  only  such 
parts  thereof  as  we  might  think  suitable  to  fur- 
nish a  house  for  the  said  C  D,  his  widow ;  and 
^hich  reserved  part  of  thi^  furniture  she  was  to 
ienjoy  during  her  life,  and  the  fee  thereof  was  to 
be  given  to  the  said  £  F,  his  daughter,  and  her 
heirs;  and  it  was  thereby  declared,  that 
the  provisions  in  favoiir  of  his  said  spouse  should 
be  received  by  her  in  full  of  all  claims,  legal  or 
conventional^  competent  to  her  against  the  said 
A  B,'or  his  estate;  and  it  was  further  de- 
clared, by  the  said  trust  deed,  that  we  were  not 
io  be  liable  for  omissions,  nor  singuli  in  soUdtwty 
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but  each  only  for  his  ovm  personal  ihtromlssiQ^s, 
as  the  same,  containing  several  other  clauses,  in 
itself  more  fully  bears.  And  further,  consi- 
dering that,  on  the  death  of  the  said  A  B,  which, 
happened  on  the  day  of  we 

accepted  of  the  office  of  trustees  for  the  purposes 
foresaid,  and  in  virtue  of,  the  powers  committed 
to  us  by  the  said  trust  deed,  we  disposed  of  the 
whole  estate,  heritable  and  moveable,  belonging 
to  the  said  A  B,  and  converted  the  same  into 
money,  excepting  only  such  parts  of  the  furniture 
df  his  said  house  as  we  allotted  for  the  use  of  the 
said  C  D,  of  which  a  list  is  fully  entered  in  a  state 
of  the  affairs  made  up  and  signed  by  us  as  rela- 
tive hereto,  out  of  the  first  proceeds  whereof  wp 
paid  the  funeral  expenses  and  debts  of  the  said 
A  B|  and  the  aliment  provided  for  his  widow, 
leaving  a  residue  of  as  the  subject  of 

the  liferent  of  the  said  CD;,  which  sum  was 
employed  by  us,  in  virtue  of  the  powers  conferred 
on  us,  on  securities  for  answeriijg  the  purposes  of 
the  trust.  That,  during  the  lifetime  of  the  said 
C  D,  we  regularly  paid  to  her  the  annual  produce 
of  the  said  funds,  deducting  the  expense  of  ma- 
nagement, as  stated  in  the  accounts  above  referred 
to,  and  which  payments  are  all  properly  voujched 
by  the  regular  disch^j-ges  of  the  said  C  D,  and  of 
the  agent  employed  by  us  in  the  management  of 
the  said  affairs ;  and  on  the  death  of  the  said 
C  D,  having  paid  up  the  whole  of  her  annuity, 
in  terms  of  the  said  trust  deed,  and  defrayed  the 
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expenses  of  her  funeral,  as  thereby  directed  ^  zs 
well  as  the  expense  of  the  necessary  deeds  for 
dosing  the  trust,  and  discharging  all  concerned, 
the  balance  of  the  said  tni8t  estate  amounted  to 
the  sum  of  Sterling,  while  the  bonds 

and  securities,   as   alter  described,    amount    to 

Sterling,  leaving  a  balance  of 
Bterling  in  our  hands ;  and  havi^ig,  on  a  dis- 
charge from  the  said  £  F,  of  this  date,  paid  over 
to  her  the  said  balance,  we  further,  in  exeirutioo 
of  the  trust  reposed  in  us,  have  executed  tjbe  fol- 
lowing conveyance:  That  is  to  say,  we  the 
said  J  M,  A  N,  and  O  P,  the  only  surviving  trus« 
tees  under  the  trust,  do  hereby  assign,  dis:pqke, 
CONVEY,  and  MAKE  OVER,  to  and  in  favbur  of 
the  said  'E  F,  otherwise  G,  wife  ^  the  said  J  G, 
and  to  the  heirs  lawfully  procreated,  or  to  be 
procreated  of  her  body;  whom  failing,  to  her 
heirs  or  assignees  whomsoever,  the  sums  of  mo- 
ney due  by  the  persons  and  under  the  securities 
after  specified ;   viz.  the  sum  of  Ster- 

ling of  principal,    '  '     Sterling  of  penalty, 

and  interest  of  the  said  principal  sum  from 
;last,  and  in  time  coming  during  the  not  payment 
of  the  said  principal  sum,  all  as  contained  in  a 
bond  dated      '  ,  granted  to  us  as  trustees 

foresaid  by  ;   also  the  sum  of 

Sterling  of  principal,  (and  so  orij  enumerating  t!ie 
different  grounds  of  debt:)  Surrogating  and  substi- 
tuting the  said  E  F,  otherwise  G,  and  her  fore* 
kaids^  in  our  full  right  and  place  of  the  premise^ 
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for  ever;  with  full  power  to  her  or  them  to  ask 
for  and  uplift  the  sums  of  money  hereby  assigned^ 
and,  on  receiving  payment,  to  grant  discharges  or 
conveyances  thereof,  either  in  whole  or  in  part;  and 
generally  every  other  thing  to  do  in  the  premises 
which  we,  either  as  trustees  or  with,  the  consent 
of  our  constituent,  might  have  done  before  grant- 
ing hereof:  And  we  further  assign  and  dis- 
I^ONE  TO  and  iN  favour  oy  the  said  £F^  other- 
wise G,  and  her  foriesaids  abovewritten,  the  whole 
retained  articles  of  furniture  conveyed  to  us  in 
trust  by  the  said  A  B  in  manner  foresaid,  and 
that  agreeably  to  the  list  or  inventory  thereof,  as 
inserted  in  the  state  of  the  said  trust  affairs  made 
up  as  relative  hereto,  with  all  right  and  title  we 
have,  or  can  claim  thereto  in  time  coming.  And 
WE  BIND  and  OBLIGE  US,  and  our  respective  h^irs 
and  successors,  to  warrant  this  assignation  of 
debts,  and  disposftion  of  moveables,  each  from 
his  own  acts  and  deeds,  but  no  further:  And 
having  delivered  up  to  the  said  £  F  or  G  the  said 
principal  bonds,  to  be  kept  and  used  by  her  and 
her  foresaids  at  pleasure,  we  consent  to  the 
REGISTRATION  Iicfeof  iu  the  books  of  Council 
and  Session,  or  in  any  other  Judges*  books  cora*- 
petent,  therein  to  remain  for  preservation;  and 
for  that  purpose,  constitute 

ojLir  procurators,  ^c^ 
Jn  witness  whereof,  &c. 


^ 
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DiscJiarge  to  the  Trustees  under  ibe  Trust  Deed, 

No.  4. 

I,  £  F,  spouse  of  J  G,  and  I  the  said  J  G, 
coNSiDERiNG  that  the  deceased  AB,  by  his  trust 
disposition,  of  date  ,  recorded 

,  GAVE,  GRANTED  and  DISPONED 

40  J  M,  A  N,  O  P,  and  R  S,  and  to  such  other 
persons  as  he  should  name,  or  they  assume,  and 
to  the  survivors  and  survivor  of  them  (the  major 
part  alive  and  accepting  at  the  time  being  a  quo- 
rum), his  whole  estate,  heritable  and  moveable, 
as  therein  generally  as  well  as  particularly  de- 
scribed.; BUT  IN  TRUST  ALWAY^s  for  the  pur- 
poses  therein  anil  after  mentioned,  viz.  To  the 
end  that  they  might  sell  and  dispose  of  his  whole 
heritable  and  moveable  subjects  thereby  convey- 
ed, and  recover  the  several  debts  and  sums  of 
money  due  to  him ;  and  the  subjects  being  so 
converted  into  money,  he  appointed  his  said  trus- 
tees to  pay,  from  the  first  and  readiest  of  the 
proceeds,  his  just  and  lawful  debts  and  funeral 
charges,   with  the  expense  of  sales  and  other 
xharges  in  executing  the  trust,  and  liquidating 
the  subjects  thereof  5  the  free  overplus  of  which 
ihey  were  directed  to  lend  out  on  good  heritable 
pr  personal  securities ;  the  whole  interest  or  an- 
nual return  of  which  free  estate,  after  deducting 
the  annual  expenses  of  management,  or  such  an- 
nual or  incidental  expenses  as  they  might  l\mk 
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^chargeable  thereon,  they  were  appointed  to  pay 
to  C  D,  his  spouse,  half-yearly,  during  all  the 
days  of  her  li£e,  and  to  aliment  her  in  a  suitabte 
manner  till  these  half-yearly  payments  commenc* 
ed ;  and  on  her  death,  they  were  appointed  to 
denude  of  her  whole  stock  and  capital  remaining 
under  their  management,  after  deducting  the  said 
C  D's  funeral  charges,  which  they  are  there  au- 
thorised to  pay ;  and  which  stock  or  capital  they 
are  directed  to  convey  to  me  the  said  E  F,  and 
to  the  heirs  lawfully  procreated,  or  thereafter  tq 
be  procreated,  of  my  body  ;  whom  failing,  to 
my  heirs  or  assignees  whomsoever:  And  the 
said  A  B  FtrRTHER  recommended  to  his  said 
trustees  to  sell,  not  only  his  dwelling-house  in 

,  but  the  furniture  thereof,  re- 
serving only  such  parts  thereof  as  they  might 
think  suitable  to  furnish  a  house  for  the  said  C  D, 
his  widow  ;  and  which  reserved  part  of  the  furni* 
ture  she  was  to  enjoy  during  her  life,  and  the  fee 
jthereof  was  to  be  given  to  me  the  said  £  F  and 
my  foresaids  ;  which  provision  to  the  said  C  D 
was  declared  to  be  in  full  of  all  claims,  leg^l  or 
conventional,  competent  to  her  against  the  said 
AB  or  his  estate;  which  trust  deed  further 
DECLARED,  that  the  said  trustees  should  not  be 
liable  for  omissions,  or  singuli  in  solidum^  but 
each  only  for  his  own  personal  intromissions,  as 
the  same,  containing  several  other  clauses,  in  it- 
self more  fully  bears.  And  further,  consi- 
dering that  on  the  death  of  tijie  said  A  B,  which 
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vrhich  happened  ,  the  said  trustees 

accei^d  of  the  office  thereby  conferred  on  them, 
and  in  obedience  to  the  directions  of  the  said  deed 
tbty  disponed  of  the  ivhole  estate,  heritable  and 
moveable,  belon^ng  to  the  said  A  B,  and  con* 
verted  the  same  into  m&ney^  excepting  onjy  such 
part  of  the  fiirniture  of  his  said  house  as  tfasy  liad 
allotted  for  the  use  of  the  said  C  D,  in  obedience 
to  his  appointment ;  and  seeing,  from  a  Mate 
smd  account  of  the  intromissions  of  the  said  tras« 
tees,  that  the  amomit  of  the  stock  or  capital,  af- 
ter payment  of  the  debts  and  funeral  charges  of 
the  said  A  B,  and  expenses  of  management,  was 

,  the  annual  interest  of  which,  deduct- 
ing the  annual  expense  of  management,  they  re- 
gularly (as  appears  from  the  vouchers  produced) 
paid  over,  to  the  said  CD,  during  her  life;  and 
that  aiter  deduction  of  the  funeral  expenses  of  the 
«aid  C  D,  as  directed  by  the  said  trust,  the  said 
capital  amounted  to  the  sum  of  ,  of  which 

there  was  stocked  and  laid  out  in  bonds  the  sum  of 

Sterling,  leaving  a  balance  in  the  hands 
of  the  said  trustees  of  And  the  said 

J  M,  AN,  and  O  P,  the  only  surviving  trustees, 
having  paid  over  to  me,  the  said  £  F,  the  said  ba- 
lance of  cash,  amounting',  as  above,  to  , 
of  which  we,  the  said  E  F  and  the  said  J  G, 
acknowledge  the  receipt,  and  renounce  all  objec- 
tions in  the  contrary;  and  the  said  surviving 
trustees  having,  by  their  disj^osition  and  convey* 
ance,  of  this  date^  assigned,  disponed,  conveyed. 
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and  made  over  to  us  the  several  securities  for  the 
said  sum  of  ,  ds  the  same  inre  therein  par* 

dculariy  described,  and  vhich  are  also  specified  m 
a  slate  of  the  said  affairs  |M^pared  as  thei  ground 
of  this  settlement,  and  signed  by  us  and  the  sai4 
trusteeis  as  relative  hereto ;  and  which  disposi^ 
tion  and  conveymce  does  also  dispone  and  coK- 
vBY  to  12s  the  reserved  arcicles  of  furniture  life» 
rented  by  the  said  C  D,  of  which  a  list  is  also  en« 
tered  in  the  said  state ;  by  all  which  the  said 
trustees  have  fully  and  completely  executed  the 
trust  committed  to  them  in  manner  foresaid.-*- 
Therefore  I  the  said  £  F,  with  the  consent  of 
the  said  J  G^  my  husband,  and  I  the  said  J  G,  for 
my  right  and  interest  in  the  said  trust  ^tate,  and 
we  both,  with  mutual  advice  and  consent,  do 
hereby  exoner,  acquit,  and  simpliciter  x>is- 
charge  the  said  J  M,  A  N,  and  O  P,  and  their 
heirs  and  successors  respectively,  and  the  heirs 
and  successors  of  the  said  R  S,  of  the  whole  act- 
ings, trapsactions,  intromissions  and  management 
ha4  by  them,  or  any  of  them,  or  by  any  person 
under  their  direction,  in  virtue  of  the  said  trust 
deed,  or  in  relation  thereto  any  manner  of  way, 
and  of  the  said  trust  deed  itself,  and  whole  clauses 
therein  contained,  with  all  that  has  or  is  compe- 
tent to  follow  thereupon.  Which  discharge 
we,  with  mutual  advice  and  consent  in  manner 
foresaid,  bind  and  oblige  us,  our  heirs  and  sue-* 
censors,  according  to  our  respective  rights  and 
interests,  to  warrant  to  the  said  surviving  trus* 
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Cees,  and  their  foresaids,  and  to  the  heirs  and 
successors  of  the  said  R  S,  at  all  hands,  and  a- 
gainat  all  deadly,  as  law  will.  And  we  consent 
to  the  REGISTRATION  HEREOF  in  the  books  of 
Council  and  Session,  or  other  Judges'  books  com* 
petent,  therein  to  remain  for  preservation,  ^d 
that  all  diligence  necessary  may  follow  on  a  de* 
icree  to  be  interponed  hereto  in  common  form. 
And  for  that  purpose  we  constitute 

our  procurators,  &c* 
In  witness  whereof,  &c. 

.  Thefe  will  fuflSciently  explain  the  forms  by 
which  the  Truft  Settlement  is  executed  and 
difcharged ;  and,  in  doling  this  fubje^,  there 
remains  to  be  taken  notice  of  a  few  Deeds 
conneded  with  this  Chapter. 


DEEDS    CONNECTED   WITH    THE    TWO 
PRECEDING  CHAPTERS. 

In  clofing  the  Title  of  Conveyances  to 
Heirs,  there  remain  a  few  Deeds  to  be  taken 
notice  of,  which  would  have  broken  that  line 
of  connexion  I  have  prefcribed  for  myfelf 
in  laying  the  Deeds  of  this  title  before  the 
reader. 


DISPOSITIOK  TO  AN  HBIR.  aoj 


COMPLETING    THE    TITLE    OF    THE    HEIR   BY 

SASINE. 

I  fhall.  In  the  firft  place,  ^ve  the  form  of 
completing  the  Heir's  Title  by  Safine,  in  the 
different  cafes  that  may  arife. 


I.  Instrument  of  Sasine  on  the  Disposition  to  an 

Heir,  No.  i.  page  20, 

In  the  name  of  G6d,  Amen.  Be  it  known 
To  ALL  MEN  by  this  present  public  instrument^ 
That  upon  the  day  of  ,  in  the 

year  of  our  Lord  ,  and  in  the  reign  of  our 

Sovereign  Lord  George  the  Third,  by  the  Grace 
of  God,  Kling  of  Great  Britain  and  Ireland,  De- 
fender of  the  Faith,  the  year,  in  pre- 
sence of  me  notary  public,  and  of  the  witnesses 
subscribing,  compeared  personally  J  G,  as  pro* 
curator  and  attorney  for  C  D,  whose  power  of 
procuratory  was  sufficiently  known  to  me  the  said 
notary  public,  and  passed  with  us  and  R  S^  bai- 
lie in  that  part  specially  constituted,  in  virtue  of 
the  precept  of  sasine  after  inserted,  to  the  ground 
of  the  lands  after  mentioned,  respectively  and  suc- 
cessively, HAVING  and  holding  in  his  hands  che 
principal  disposition,  of  the  date  after  mentioned, 
(or  if  the  deed  has  been  recorded  say^  "  an  ex- 
tract  of  a  disposition,  registered  in  the  books  of 
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CouQcii  and  Session,  ofEce 
on.  the  day  of        .  ,  of  the 

date  after  mentioned/*)  and  containing  therein  the 
precept  of  sasine  after  inserted,  granted  by  A  B  in 
favour  of  his  brother  the  said  C  D,  whereby,  for 
the  causes  therein  specified^  he  gave,  granted,  a|id 
disponed,  to  and  in  favour  of  the  said  C  D,  his 
heirs  and  assignees  whomsoever,  heritably  and  ir-* 
redeemably ;  but  with  and  under  certain  burdens, 
provisions,  and  reservations  therein  mentioned,  * 
ALL  and  WHOLE,  ffiere  describe  tlie  lands  as  in 
the  disposition Jy  as  the  said  disposition  containing, 
ah  obhgation  to  infeft  the  said  C  D,  a  me^  vel  de 
me^  procuratory  of  resignation,  clause  of  absplute 
warrandice,  assignation  to  the  writs  and  evidents, 
and  to  the  mails  and  duties  of  the  said  lands,  the 
precept  of  sasine  above  mentioned  and  after  in- 
serted, with  sue  dry  other  clauses,  more  fully  bears. 
Which  disposition,  containing  the  precept  of 
sasine  above  mentioned,  and  after  inserted,  the  said 
attorney  presented  to  the  said  bailie,  and  desired 
him  to  proceed  to  the  office  of  bailiary  thereby 
committed  to  him,  by  giving  sasine  to  the  said 
C  D  of  the  lands  and  others  above  mentioned,  in 
terms  of  the  above  mentioned  disposition  and  pre- 
cept  of  sasine  therein  contained  ;  which  dbsirk 
the  said  bailie  finding  to  be  reasonable,^  he  receiv«> 


*  It  18  not  necessary  to  specify  tiie  burdens  with  which  the 
heir  may  be  affected  in  a  deed  of  this  kind,  unless  tiicy  ore 
meaht  to  be  rea}  hardens  on  tlie  estate  conveyed* 


ed  the  said  disposition  into  his  hands,  and  deliver* 
ed  the  same  to  me  notary  public  subscribing,  td 
be  read  and  pubHsbed  to  the  witnesses  pre^nf^ 
which  I  did  accordingly ;  and  of  which  precept 
of  sasine  therein  contained,  the  tenor  follows  in 
these  words.— (//(?r^  copi/  the  precept  of  sasine 
and  testing  clause^  with  the  subscriptions  of  the 
grantor  and  witnesses.)  After  reading  and 
PUBLISHING  of  which  disposition,  and  precept  of 
sasine  therein  contained  and  above  inserted,  the 
said  bailie,  in  virtue  thereof,  and  of  the  ofEce  qf 
bailiary  thereby  committed  to  him,  gave  and  de- 
livered to  the  said  G  D,  heritable  state  and 
SASINE,  actual,  real,  and  corporal  possession,  of 
ALL  and  WHOLE  the  hnds  and  others  foresaid^ 
contained  in  the  said  disposition,  and  that  by 
delivering  to  the  said  attorney  of  earth  and  stone 
of  the  ground  of  the  said  lands^  respectively  and 
successively  after  others,  after  the  form  and  tenor 
of  the  said  disposition  and  precept  of  sasine  thefe<* 
in  contained  in  all  points  j  whereupon,  and  upoa 
ALL  and  SUNDRY  the  premises,  the  said  attorney 
asked  and  took  instruments  m  the  hand^  of  me^ 
notary  public  subscribing.  These  things  were 
sp  done  upon  the  grounds  of  the  said  lands,  re- 
spectively and  successively,  betwixt  the  hours  o^ 
and  of  the  day,  month,  year 

of  God,  and  of  the  King's  reign  respectively  first 
above  written,  before  and  in  presence  of  £  F  and 
G  H,  witnesses  to  the  premises  specia}l)r  called 
and  rejquired,  and  thereto  wkh  me  subscribing* 
VOL.  in.  O  * 
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The  fottn  of  the  notary's  docquet  mil  he 
foiiad  in  the  First  Volume,  page  SB ;  and  I 
shall  give  the  form  of  the  sadne,  where  the 
conditions  df  the  deed  are  ordered  to  be'  insert- 
ed in  the  instrument. 

2.  Instmment  of  Sasine^  on' the  Disposion  No.  4. 
page  131,  in  which  the  Conditions  are  order- 
ed to  le  inserted  in  the  Sasine, 

•  In  the  nam*  o^  God^  AMEiff.  Be  it  known 
TO  ALL  MEN  by  tbis  prcseut  public  ittstrament, 
THAT  upon  the        day  of  ,  in  the  year  of 

our  Lord  ,  and  of  the  reign  of  our  3ove^ 

reign  Lord,  George  the  Third,  by  the  grace  of 
God,  King  of  Great  Britain  and  Ireland,  Defender 
tli  the  Faith,  the  year;  In  presence  of  me 

notary  public,  and  of  the  witnesses  subscribing, 
comf^eAred  personally  J  G,  as  procurator  and 
attorney  for  C  B,  eldest  daughter  of  the  deceased 
A  B,  whose  power  of  procuratory  was  sufficient^ 
ly  known  to  me  the  said  notary  public^  and  passed 
with  us  and  R  S,  bailie  in  that  part  specially  ccm- 
stituted,  in  virtue  of  the  precept  of  sasine  after  hi* 
serted,  to  the  grounds  of  the  lands  after  mention'^ 
ed,  respectively  and  successively,  having  and  boId« 
ing  in  his  hands  the  principal  disposition,  of  the 
date  after  mentioned,  and  containing  therein  the 
precept  of  sasine  herein  after  inserted,  granted  by 
the  said  A  B ;  whereby,  for  the  causes  therein 
mentioned,  he  gave,  granted,  and  disponed. 
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to  and  ia  &your  o£  the  sat4  C  B,  his  eldest  daugh* 
ter^  aad  the  heirs  ivhomsoever  o£  her  body ;  \9h01a 
failing  taDB,  bis  second  daughter,  and  the  heirs 
vrbomsoeverof  her  body ;  whom  failings  to  £  B^ 
his  third  and  youngest  daughter,  wife  of  J  G,  in 
liferent,  during  all  th€.  days  of  her  lifetime,  nnd 
excluding,  the  ju&  rnariHi  of  her  husband,  and  to 
G  H,  their  eldest  son  in  fee,  and  the  heirs  whont<* 
soever  of  his  body ;  whom  failing,  to  the  other 
heirs  male  of  the  body.of  the  said  £  B,  of  her  pre-* 
sent  or  any  subsequent  marriage,  and  the  heirs 
whomsoever  of  their  bodies ;  whom  failing,  to  the 
heiris  whomsoever  of  the  body  of  the  said  £  B,.  of 
her  present  or  any  subsequent  raarrbge,  the  eldest 
bar  female  always  excluding  heirs  portioners,  and 
succeeding  without  division  throughout  the  whole 
course  of  succession,  as  often  as  the  same  shall 
devolve  on  females ;  whom  all  £atiling,  to  his  own 
n^U'est  heirs  or  assignees  whomsoever,  heritably 
and  irredeemably,  all  and  sundry  the  lands, 
mills,  teinds,  and  others  therein  and  under  writ- 
ten, viz.  All  ^nd  WHOLE-~(A^re  describe  the 
lands.)    But  always  with  and  under  the  reser-* 
vationSi  burdens,  conditions  and  declarations  there^ 
in  and  after  expressed,  viz.  reserving  to  the  said 
A  B,  not  only  his  liferent  right  and  possessicm 
of  the  said  lands  and  estate  during  his  life,  but 
ALSO  full  power  and  liberty  to  him,  at  any  time  of 
his  life,  and  even  on  deathbed,  to  revoke,  alter, 
and  innovate  the  said  disposition,  in  whole  or  in 
part,  and  to  sell  and  dispose  of  the  said  lands  ajid 
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Others,  either  onerously  or  gratuitously^  and  to 
contract  debt  thereon  as  he  should  think  fit,  and 
that  without  the  consent  of  the  said  C  B,  or  any 
other  of  the  said  heirs,  as  freely  in  all  respects  as 
if  the  said  disposition  had  not  been  granted.  As 
ALSO,  with  and  under  this  burden  and  condition, 
that  the  said  C  B,  and  the  heirs  thereby  substi- 
tuted to  her,  shall,  upon  their  succeeding  to  tbe^ 
said  lands  and  estate,  in  virtue  hereof,  be  bur- 
dened with  the  PAYMENT  of  all  the  just  and  law* 
ful  debts  that  shall  happen  to  be  owing  by  the  said 
A  B  at  the  time  of  his  death,  and  also  with  the 
payment  of  the  several  sums  contained  in  any 
bonds  of  provision  already  granted,  or  which 
might  thereafter  l^  granted  by  him  in  favour  of 
his  other  children,^  and  also  with  the  payment  of 
any  aliment  or  annuity  already  provided,  or  which 
he  might  thereafter  provide  in  favour  of  G  B,  his 
only  son :  and  that  in  so  far  as  his  moveable  es* 
tate  and  effects  should  not  be  suffident  for  an- 
swering  and  paying  his  debts  and  children's  pro- 
visions :  As  also,  providing  and  DECLAAiNd, 
that  the  said  C  B,  his  eldest  daughter,  and  the 
heirs  substituted  to  her,  in  ma&ner  therein  ex« 
pressed,  shall  be  held  and  obliged,  upon  their 
succeeding  to  the  said  lands  and  estate,^to  assume, 
use,  and  bear,  the  name  of  B,  and  the  arms  and 
designation  of 

in  all  time  aftpr  their  succession  :  As  also,  pho- 
viDiNG  and  DECLARING,  that  it  shall  not  b^  in 
the  power  of  the  said  C  B,  his  eldest  daughter,,  or 
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any  of  the  heirs  thereby  substituted  to  her,  to  al- 
TER,  INNOVATE,  OT  chaDge  the  ORDER  of  SUC- 
CESSION therein  contained;  nor  to  do  any  other 
act  or  deed,  directly  or  indirectly^  whereby  the 
same  may  be  anywise  akered,  hurt,  or  disappoint- 
ed, DECLARING  all  such  acts  and  deeds  to  be  in 
themselves  void  and  null.  And  further,  it  is 
thereby  provided  and  declared,  that  the  said 
C  B,  and  the  heirs  thereby  substituted  to  her, 
shall  be  obliged  to  possess  and  enjoy  the  said 
LANDS  and  ESTATE,  by  Virtue  of  the  said  dispo- 
sition, and  of  the. charter  and  infeftments  16  fal- 
low thereupon,  and  by  no  other  right  or  title 
whatever:  And  which  conditions,  burdens, 
provisions,  and  declarations  before  written,  are 
thereby  ordered  to  be  at  length  inserted  in  the  inr 
feftments  to  follow  thereon,  and  in  all  the  sub* 
sequent  retours,  charters,  precepts,^  and  infeft- 
ments, and  other  title  deeds  of  the  said  lands  and 
estate  in  all  time  coming ;  as  the  said  disposition, 
containing  an  obligation  to  infeft  a  me,  vel  de  rrie^ 
procuratory  of  resignation,  the  precept  of  sasihe 
above  mentioned  and  after  inserted,  with  sundry 
other  clauses,  more  fully  bears :  Which  disposi- 
tion, containing  the  said  precq>t  of  sasine,  the 
said  attorney  presented  to  the  said  bailie,  and  de- 
sired him  to  proceed  to  the  office  of  bailiary  there- 
by committed  to  him,  by  giving  sasine  to  the  said 
C  B,  under  the  burdens  and  conditions  foresaid, 
of  the  lands  and  others  above-mentioned,  in  terms 
of  the  said  disposition  and  precept  of  sasipe  there* 
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in  contained:  Which  desire  the  said  bailie 
finding  to  be  teaBonable)  he  received  the  said  dis- 
positicm  into  his  bands,  and  delivered  the  same  to 
me,  notary  jHiblic  subscribing,  to  be  read  and 
published  to  the  witnesses  present ;  which  I  did 
accordingly,  and  of  which  precept  of  sasine  there- 
in contained  the  tenor  follows  in  these  words: 
(here  cofy  ihe  precept  qfmsine  and  testing  clause 9 
mih  tiie  subseriptiam  of  the  grantor  cmdwitnesS" 
es).  After  reading  and  publishin'g  of  whiich 
disposition,  and  precept  of  sasine  therein  contained, 
and  above  inserted,  the  said  bailie,  in  virtue  thereof, 
and  of  the  office  of  bailiaiy  thereby  committed  to 
him,  GAVE  and  delivered  to  the  said  C  B  boo- 
table STATE  and  SAaiNS,  actual,  real,  and  corporal 
t^ossEssiQN  of  AL^and  whol^  the  lands  and  others 
foresaid  contained  in  the  said  disposition ;  and  that 
by  delivering  to  the  said  attorney,  of  earth  and 
stone  of  the  grounds  of  the  said  land$,  respective- 
ly and  successively  after  others  3  But  always 
mth  and  under  the  reservations,  burdens,  condi* 
dons,  provlj»cms,  and  declarations  above  written, 
and  after  the  form  and  tenor  of  the  said  disposi- 
tion, and  precept  of  sasine  therein  contained,  in 
9|1  points :  Wiii!.R^upoN,  &c*  in  common  Jorm. 
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3.  Instrument  i^  Sasbie  mfmxttir  of  an  Heir  a:- 
qtdring  Bight  to  Hie  Precept  btf  a  QenerdS&n^. 

K  no  title  )ia8  been  made  up  by  infeftmeot 
in  th«  p^qd  of  the  inftitute,  tibe  fubftitute  on 
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hk  d^th  muft  be  Cenred  heir  in  gwwal,  um^ 
der  die  proper  chara^er ;  and  by  that  fervice  he 
tdll  carry  right  to  the  unexecuted  procuratorjr 
and  precept  in  the  disposition  :  And  where  the 
title  is  completed  by  fafine  in  the  peribn  of  the 
fubftitute,  the  form  of  the  inftrument  will  dif- 
fer from  the  preceding  ones  in  di/Ferent  parti'- 
cuiarf,  of  which  the  following  ^^cisuvipie  s^or^i^ 
0tk  inftance. 

Instrument  qf  Sa^rn^ 

In  the  name  of  God,  amen.  Be  it  known  t^ 
all  men,  by  this  present  public  instrument^  thai 
upon  the  day  of  in  the  year  rf 

our  Lord  and  in  the  reign  of  our  sove«> 

reign  Lord  George  the  IIL  by  the  grace  of  God 
King  of  Great  Britain  and  Irelaini,  Defender  of 
the  Faith,  the  year;  In  presjence  of  me  no- 
tary public  and  witnesses  subscribing,  compe  ar£i> 
personally  L  M,  as  procurator  and  attorney  for 
D  B,  heir  of  provision  under  the  disposition  after 
mentioned,  served  and  retoured  to  the  deceased 
C  B,  whose  power  of  procuratory  wa*  sufficiently 
known  to  me  the  said  notary  public,  and  passed 
with  us  and  R  S,  bailie  in  that  part  specially  con- 
stituted,  in  virtue  of  the  precept  of  sasine  after  in- 
serted,  to  the  ground  of  the  lands  after  mentioned, 
respectively  and  successively,  having  and  hoj.d- 
ING  in  his  hands  the  principal  disposition,  of 
the  date  after  mentioned,  and  containing  therein 
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ibe  precq>t  of  sasine  after  inserted,  granted  by 
A  B ;  whereby,  for  the  causes  therein  specified, 
he  ^ave,  granted,  and  disponed,  to  and  in  favour 
of  C  B,  his  eldest  daughter,  and  the  heirs  whomr 
soever  of  Jier  body  ;  whom  faji.ing,  to  the  said 
D  B,  his  second  daughter^  &c.  (as  in  the  preced" 
ingJamC)  in  manner  more  fully  mentioned  in  the 
said  disposition :  As  also,  HAriKc  and  hold* 
lyiG  in  his  hands  the  retour  of  the  general  ser- 
vice of  the  said  D  B,  as  nearest  and  lawful  heir 
of  provision,  under  the  destination  in  the  said  dis- 
position to  ^e  said  C  B  her  sister,  expede  before 
dated  the  day  of  and 

duly  retoured  to  his  Majesty's  (Chancery  ;  where* 
by  the  said  D  B  has  acquired  right  to  the  foresaid 
disposition,  and  to  the  une;cecuted  precept  of  sa- 
sine,  and  ivhple  other  clauses  therein  contained, 
as  the  retour  of  the  said  general  service  in  itself 
also  more  fully  bears  :  Which  disposition, 
(containing  .therein  the  precept'  of  sasine  above 
mentioned),  with  the  retour  of  the  said  gene- 
ral SERVICE,  the  said  attorney  presented  to  the 
said  bailie,  and  desired  him  to  proceed  to  the 
ofHce  of  bailiary  thereby  committed  to  him,  by 
giving  sasine  to  the  said  D  B  of  the  lands  and  o- 
thers  above-mentioned,  in  terms  of  the  above 
mentioned  disposition  and  precept  of  sasine  there- 
in contained,  to  which  the  said  D  B  had  right  in 
manner  foresaid  :  Which  desire  the  said  bailie 
finding  to  be  reasonable,  he  received  the  said 
disposition  and  retour  of  the  said  general  service 
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into  his  handS)  and  delivered  the  same  to  me  no- 
tary  public  subscribing,  to  be  read  and  published 
to  the  witnesses  presait ;  which  accordingly  I  did, 
and  of  which  precept  of  sasine  contained  in  the 
said  disposition  the  tenor  follows  in  these  words 
— (here  copy  in  the  precept  qf  sasine.)    After 
READING  and  PUBLismKG  of  which  dispoution, 
precept  of  sasine  therein  contained  and  above  in- 
serted, and  retour  of  the  said  general  service,  the 
said  baiHe,  in  virtue  thereof,  and  of  the  office  of 
bailiary  thereby  committed  to  him,  gave  and  de- 
livered to  the  said  D  B,  as  heir  of  provision  un^ 
der  the  said  disposition,  in  general  served  and  re- 
toured  to  the  said  C  B,  her  sister,  heritable  state 
and  SASINE,  actual,  real,  and  corporal  posses- 
sion of  ALL  and  whole  the  lands  and  others  fore- 
said,  contained  in  the   said   disposition ;    and 
THAT  by  delivery  to  the  said  attorney  of  earth  and 
stone  of  the  ground  of  the  said  lands,  respective- 
ly and  successively  after  others  j    but  always 
with  and  under  the  reservations,  burdens,  condi- 
tions, provisions,  and  declarations,  above  written, 
after  the  form  and  tenor  of  the  said  disposition, 
precept  of  sasine  therein  contained,  and  retour  of 
the  said  general  service,  in  all  points.    Where- 
upon, &c  in  common  form. 


srS       iNST&uHHirr  o'  sas»s  under 


4*  Imtnnaent  qf  Sadne  wkere  As  Diapasilkm  is 
hardened  m(k  a  Suin  qfmoneyj  bg-a  dtmsc^  0s 
mi^ge  38. 

In  this  cafe  the  di^oGdon  will  be  tiios  utr- 
rated  in  the  faftilie : 

H AT9KG  and  0(XLBikc  in  his  haoidi  the  prttici* 
pal  disposiiion,  ^f  the  dftt«  tmder^wriftefi,  con-^ 
laining  the  precept  of  sasine  after  inserted,  tnade 
and  granted  by  A  B ;   ivhereby^  for  the  causes 
fherdn  specified,  he  gtrre^  gtanted,  and  dispon- 
ed to  and  in  favour  c^  the  said  G  D,  bis  hdrs 
and  assignees  whoilitoeyer,  ai.!.  and  w¥ioi.£  (here 
describe  the  lands);  but  i>£CLAiimo  ai^wa^s^  as 
k  is  thereby  eitpressly  i^rovided  and  lyECi^AR^n^ 
l3iat  the  laikts  and  others  thereby  dinned,  are  ni^* 
FONsn  with  and  Bnder  the  express  burden  of  the 
sum  of  1  oooh  Sterling,  payable,  by  the  'said  C  D 
aoid  his  foresaids,  to  £  F,  his  hdrs  or  assignees 
whomsoever,  against  the  ikst  Wlutsunday  or  Mar- 
tinmas after  the  death  of  the  said  A  B,  with  the 
due  and  lawful  interest  thereof  from  that  term, 
and  dnring  the  not  payment  thereof ;  as  the  said 
di(iposition,  containing  an  obligation  to  infeft  a 
me^  vel  de  iwe,  procuratory  of  resignation,  &c, 
(in  common  form  till  you  come  to)  gave  and  D«f 
1.IVERED  herite|)le  state  and  sasine,  actual,  real, 
and  cprporatfep^JiJession,  to  the  said  C  D,  of  Ahi, 
and  "iifiHioLE'  the  land'S^^d  others  above  mention-^ 
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^f  lying  and  described  in  ma^oer  foresaid^  under 
the  express  burden  always  of  the  said  sum  of 
roool.  Sterhog,  payable  by  the  said  C  D  and  his 
foresaids,  to  the  said  £  F  and  his  foresaids,  at  the 
term  above  specified,  and  bearing  interest  there- 
from, as  particularly  expr^sed  in  the  said  dispo- 
sition ;  under  which  express  burdai  this  iofeft- 
ment  is  given,  and  to  be  received  by  the  said  C  D, 
and  not  otherwise.  And  that  by  delivering,  &c« 


Deeds  in  Exercise  of  reserved  Powers. 

X .  Bondy  burdening  &e  Heir  in  a  Settiement  to  pay 
a  certain  Stm^  in  Virtue  qfPimers  reserved  in 
the  Secernent, 

I,  A  B,  CONSIDERING  that,  by  disposition  of 
date  i  I  GAVE,  granted,  and  disponed, 

to  and  in  favour  of  G  D,  his  heirs  and  assignees 
whomsoever,  heritably  and  irredeemably,  the 
lands  of  9  as  therein  pardcularly  de« 

scribed ;  but  with  and  under  this  condition, 
that,  by  accepting  of  the  said  disposition^  t^e  said 
C  D  shall  be  bbund  to  pay  to  such  person  or  per- 
sons as  I  should  aj^oint,  (and  that  at  the  first 
term  of  Whitsunday  or  Martinmas  after  my 
death),  the  sum  of  loool.  Sterlings  with  interest 
thereof  from  the  time  of  his  entry  to  the  said 
lands.    And  being  now  resolved  to  exercise 
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the  said  reserved  facux^ty,  I,  in  virtue  of  the 
power  vested  in  me,  in  manner  foresaid,  do 
iiereby  bind  and  oblige  the  said  C  D,  bis  heirs 
and  successors,  to  pay  to  E  F,  his  heirs,  execu- 
tors, and  assignees,  the  sum  of  loooL  Sterling, 
and  that  at  the  first  t^rm  of  Whitsunday  or  Mar- 
tinmas after  my  death,  with  the  sum  of  2oo1« 
Sterling  of  liquidate  penalty  in  case  of  failure, 
and  the  legal  interest  of  the  said  principal  sum 
from  the  time  of  the  said  C  D*s  entry  to  the 
said  lands  and  others,  in  virtue  of  the  said  dispo- 
sition, and  yearly,  termly,  and  continually  there- 
after, during  the  not  payment  thereof.  And  I 
CONSENT  to  the  rj^gistation  hereof  in  the 
books  of  Council  and  Session,  or  other  Judges* 
books  competent,  therein  to  remain  for  preserva- 
tion ;   and  for  that  purpose  constitute 

my  procurators,  &€. 
Jn  witness  'whereof^  S^c, 


3.  Bond^  burcjlening  ihe  Estate  of  ^  Heir  in  virtue 

qf  reserved  powers.  • 

I,  A  B,  coNsiD^ERiNG  that  by  disposition  of 
date  ,1  GAVE,  granted,  and  dis- 

poned, to  and  in  favour  of  C  D,  his  heirs  and 
assignees,  all  and  whqle  the  lands  and  others 
herein  after  specified;  but  reserving  always 
to  myself  full  power  and  faculty,  at  any  time 
in  my  life,. and  even  on  deathbed,  to  burden 
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the  said  lands  themselves  with  the  sum  of  ioooL 
STERLING,  to  be  paid  to  any  person  or  persons  I 
shall  appoint  to  receive  the  same,  and  that  at  the 
first  term  of  Whitsunday  or  Martinmas  after  my 
death,  and  bearing  interest  from  that  term; 
wmcH  SUM  and  interest  the  said  C  D,  by  ac- 
cepting of  the  said  disposition,  bound  and  obig- 
ED  him  and  his  foresaids  to  pay,  in  terms  of  the 
obligatbn  to  be  granted  by  me  under  the  said  re- 
served faculty.  And  having  now  resolved  to 
EXERCISE  the  said  reserved  faculty,  I,  in 
virtue  of  the  power  thereby  vested  in  me,  bind 
and  oblige  the  ssdd  C  D,  his  heirs  and  succes- 
sors in  the  said  lands,  to  pay  to  £  F,  his  heirs  or 
assignees,  the  sum  of  loool.  sterling,  and  that 
at  the  first  term  of  Whitsunday  or  Martinmas 
after  my  death,  with  the  sum  of  200L  Sterling 
of  liquidate  penalty  in  case  of  failure,  and  the 
due  and  legal  annualrent  of  the  said  principal 
sum  from  the  said  term  of  payment,  and  yearly, 
termly,  and  proportionally  thereafter,  during  the 
not  payment  thereof,  with  lol.  Sterling  of  liqui- 
date penalty  for  each  year's  failure  in  payment  of 
the  said  annualrent.  And  for  the  said  £  F,  and 
his  foresaids,  their  further  security. and  more 
certain  payment  of  the  foresaid  sums  of  money, 
I,  in  virtue  of  my  said  reserved  powers,  do  here- 
by bind  and  oblige  myself,  and  the  said  C  D, 
and  his  foreisaids,  duly  and  lawfully  to  infeft 
and  8EASE  the  said  £  F,  and  his  foresaids,  he- 
ritably j  but  under  redemption  in  manner  after 
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tteatboQclf  not  ooly  19  ajux.  ami  viUQhn  aa  ao-. 
ai»tlr^tt.  of  5oh  ScerUjp^,  or  such  aaamMi^bnent, 
less  ojr  m^c^  as  shall  by  law  for  die  time  cor- 
reqx^  to  the  foresaid  principal  sum  of  loooU 
Steriing^  to  be  upHfted  and  takes  at  the  time  £bre« 
said)  with  a  fifth>*part  more  of  each  year's  anouaL- 
rent  of  liquidate  penalty  for  each  year's  failure^ 
FUK.TH  o{  ALt  and  whole  (here  the  knd$  wUl 
be  jmrtictdarhf  described  as  in  /Ae  or^mal  dii^pasi^. 
Uari);  or  fv&th  of  any.^  part  or  portioa  of  the 
Iands»  and  others  before  specified,  and  of  the  first 
andteadiest  of  the  rents  and  profits  of  the  same : 
BUT  Ai.ao  in  Ahv  and  whole  the  said  lands 
and  others  themselves^  in  furthek  security  to 
the  ssud  E  F»  and  his  foresaids,  of  the  payment 
of  the  sums  of  money,  principal,  annuaIreDts» 
liquidate  expenses,  and  teroily  failures  above^men^ 
tioned ;   aki>  that  by  two  several  infeftmc^s 
ami  manners  of  holding,  the  one  thereof,  as  weli 
with  respect  to  the  infeftment  of  an  annuakent, 
as  to  that  of  property  in  security,  to  be  held  of 
me,  ot  of  the  said  C  D  and  his  fcuresaids,  in  free 
blench,  for  payment  of  a  penny  Scots  money,  on 
the  ground  of  the  said  lands^  at  the  term  of  Whit- 
sunday yearly,  if  asked  only ;  and  the  other 
of  the  said  infeftments,  to  be  holden  from  us,  and 
our  foresaids,  of  our  immediate  lawful  superiors 
of  the  said  lands,  in  manner  following,  viz*  thj^ 
INFEFTMENT  of  ANNUAL  RENT  in  free  bleuch, 
for  payment  of  a  penny  Scots  money,  on  the 
grounds  of  the  said  lands,  at  the  term  of  Whit* . 


Sunday  yearly,  if  asked  ooly ;  and  the  infeft- 
M£KT  of  PROPERTY  m  aicuRiTY,  by  tb«  same 
tenure,  and  as  fully  and  freely,  in  all  respects,  a» 
lor  the  said  CD,  or  our  foresaids,  hold  or  might 
bold  the  same  ourselves;  and  that  either  by 

RfiSTOKATtOK  OP  CONFIRMATION,   Or  BOTH,  the 

one  without  prejudice  to  the  other  $  and  for  com« 
pleting  the  said  infeftment  by  resignation^  I  here« 
by,  in  virtue  of  my  said  reserved  powers,  make 

and  CONSTITUTE 

jointly  and  severally,  to  be  my  irrevocable  proca« 
rators,  for  me^  and  in  my  name,  to  compear  be* 
fore  my  immediate  lawful  superiors  of  the  landy 
and  others  foresaid,  or  their  commisssoners  em- 
powered by  them  to  receive  resignations,  and  there- 
upon give  new  infeftments  ;  and  there,  duly 
and  lawfully, '  by  staflF  and  baton,  as  use  Is,  to 
RESioN  and  surrender,  as  I  hereby  resiok 
and  surrender,  tscc-^CThe  Jbrm  goes  on  as  in 
any  oiSier  heritable  bond^  and  it  must  be  JbUmoed 
by  infeftment  dm^ing  the  Uptime  of  the  grantor^  im 
&rder  to  give  it  a  presence  to  ^  debts  anddeeds 
of  the  heir  in  possession.  If  no  irrfeflment  be  taken 
US  qfkr  ffie  death  dfthe  grantor^  its  preference^  ht 
compeUtion  ttrf/ft  the  deeds  qf  Hie  heir^  mil  be  re^ 
gutated  by  ike  common  rules  ofkpw.) 


^« 
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3.  Discharge  of  a  Reserved  Faculty. 

I,  AB,  CONSIDERING  that^by  disposition  aii4 
SETTLEMENT,  bearing  date  I  gave, 

GRANTED,  and  DISPONED  to  and  in  favour  of 
C  D  my  brother,  his  heirs  and  assignees  whomso* 
ever,  heritably  and  irredeemably,  (but  with  and 
under  the  burdens,  provisions,  and  reservatiops 
after-mentioned)  all  and  whole,  (here  describe  the 
subjects)i  RESERVING  ALWAYS  my  own  liferent 
right  and  use  of  the  premises ;  with  full  power 
and  liberty  to  me,  at  any  time  in  my  life,  and 
eveti  on  deathbed,  to  alter,  innovate,  or  revoke 
these  presents,  in  whole  or  in  part ;  to  sell,  alien- 
ate,  and  dispone,  the  lands  and  other  heritages 
therein  mentioned,  or  any  part  thereof,  or  to  con- 
tract debt  thereupon;  and  to  uplift,  discharge,  or 
assign,  the  sums  of  money  thereby  disponed,  as 
I  shall  think  fit,  as  the  said  disposition  and  settle- 
ment, of  date  foresaid,  more  fully  bears :  And 
being  now  resolved  to  renounce  and  discharge 
the  said  reserved  power,  by  which  I  am  authoris- 
ed to  alter,  innovate,  or  revoke  the  said  deed,, 
or  to  sell,  alienate,  and  dispone,  the  lands  and 
others  thereby  conveyed,  or  to  contract  debt  there- 
upon ;  or  to  uplift,  discharge,  or  assign  the  sums 
of  money  in  manner  foresaid ;  Therefore  I  do 
hereby  renounce,  and  fully  discharge,  the 
said  power  and  faculty  reserved  to  me  in  the  said 
disposition  and  settlemeut,  of  altering,  innovat- 
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ing,  or  revoking  the  said  deed,  in  whole  of  in 
part;  of  selling,  alienating,  and  disponing,  the 
lands  and  other  heritages  thereby  conveyed,  or 
5iny  part  thereof;  or  of  contracting  debt  thereon ; 
or  of  uplifting,  discharging,  or  assigning, -the  sums 
of  money  thereby  conveyed  j  but  RE^E.RVINO 
always  entire  to  me^  my  liferetit  right  of  the  said 
lands,  and  other  estate  and  effects^  thereby  con- 
veyed^  as  expressed  in  the ,  said  deed  J  And  I 
BIND  and  OBLIGE  me;  my  heirs  and  successors^ 
to  warrant  this  discharge  and  renunciation  to  be 
valid  and  effectual  at  all  hands  as  law  will :  And 
I  consent  to  the  registration  hereof  in  the  bopks 
of  Council  and  Session j  or  other  Judges'  books 
competent,  therein  to  remain '  for  preservation  } 
and  in  the  general  Or  particular  register  of  sasines^ 
reversions,  &c.  for  publication  ;  atul  for  that  pur- 
pose CONSTITUTE 

my  procurators^  &c. 
Jn  witness  wlierec^y  <§t. 


1  .  '.        , 

4.  Heritable  Bond  of  Provision  hy  a  Father  to 

his  Younger  Children. 

Know  all  men  by  these  presents,  that  1,  A, 
for  the  love,  favour,  and  affection  which  I  have 
and  bear  to  my  younger  children  after  named^ 

HAVE  THEREFORE  BOUND    and   OBLIGED   mySclf, 

as  I  do  hereby  bind  and  oblige  myself,  my  heirs, 
executors,  arid  successors-whomsoever,  to  content 
voi.  III.  P        * 
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and  pzf  to  my  said  children  the  respectire  provw 
sions  under  written,  viz.  to  B,  my  second  son,  the 
sum  of  ;  to  C,  my  third  son,  the 

sum  of  ;  and  to  D,  my  only  daugh« 

ter,  the  sum  of  ,  all  Sterling  mo- 

ney ;  and  that  at  the  first  term  of  Whitsunday  or 
Martinmas  after  their  respectively  attaining  the 
age  of  majority,  or  being  lawfully  married,  which- 
ever of  these  events  shall  first  happen ;  with  a 
fifth  part  more  of  their  said  respective  provisions 
of  liquidate  penalty  in  case  of  failure,  and  legal 
annualrent  of  the  said  principal  sums  from  tht 
respective  terms  of  payment,  during  the  not  pay- 
ment  thereof ;  and,  until  the  foresaid  respective 
terms,  I  bind  and  oblige  myself  and  my  fore^ 
saids,  to  aliment  and  maintain  my  said  children 
according  to  their  rank  and  quality ;  but  always 
WITH  and  UNDER  the  conditions,  provisions,  and 
declarations  after  specified.  And  for  the  further 
security  and  more  sure  payment  to  my  said  chil- 
dren of  the  foresaid  provisions  payable  to  them 
respectively  as  aforesaid,  I  the  said  A  hereby 
BIND  and  OBLIGE  myself,  and  my  heirs  and  suc«>^ 
cessors  whomsoever,  duly  and  validly  to  infeft 
and  seise  the  said  B,  C,  and  D,  not  only  in  all 
and  WHOLE  an  annualrent  of  , 

payable  to  the  said  B  ;  of  payable  to 

the  said  C ;  and  ,  payable  to  the 

said  D  ;  or  such  other  annualrents,  less  or  more, 
as  shall  correspond  by  law  for  the  time  to  the 
foresaid  principal  sums  of  ,  pay- 


iAAt  to  ihy  said  children  respectively  as  aforesaid  } 
to  be  upKfted  and  takefa  at  two  ternis  in  the  year^ 
Whitsunday  And  Martinmas^  bjr  e^iial  portions^ 
beginning  the  first  uplifting  thereof  at  the  first 
term  of  Whitsunday  or  Mahinmas ,  after  the  said 
B,  C,  and  D,  shall  respectively  attain  the  age  of 
at  years  complete,  or  be  lawfully  niarried,  t^hich- 
ever  of  tbese  events  shall  first  happen,  and  so  on 
to  continue  yearly  atid  termly  thereafter  to  be  upi 
lifted  by  them  during  the  not  payment  of  their 
respective  provisions  above  specified^  with  a  fifth 
part  more  of  each  term's  aiinualrent  of  liquidate 
penalty  in  case  of  failure,  furth  of  all  and 
WHOLE,  {here  describe  the  tandSy)  or  furth  of  any 
part  or  portion  thereof,  readiest  rents,  profits,  and 
duties  of  the  same ;  Bdt  also  in  all  and  wholb 
the  said  lands  and  otheris  foresaid^  with  the  per^ 
tinents  themselves  j  in  real  security  to  them  of 
the  foresaid  sums  of  ,  provided  to 

my  said  children  respectively  as  aforesaid ^  antiuaU 
ren^s  thereof,  liquidate  ekpetiSes,  and  termly  fail* 
tires  in  do  fat  as  incurred,  but  redeemable  in  man*^ 
net  aftet  written  ;  and  that  by  twd  several  infeft- 
ments  and  distinct  manners  of  holditig-^^proceed 
with  the  obUgattdfi  to  inftfii) — In  i^rbich  annuaU 
rent^,  lands,  and  other  heritages  before  mehtiohed, 
I  oblige  myself,  and  my  heir»  and  successors ^  upon 
our  own  cbai'ges,  to  infeft  the  said  B,  C,  and  D^ 
and  their  foresaids  respectively^  either  by  resigna- 
tion or  confirmation,  or  both^  the  one  without 

Fa 
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prejudice  of  the  other ;  to  be  holden  either  from 
me  and  my  foresaids,  of  our  immediate  lawful  su- 
periors of  the  said  lands,  in  like  manner  as  we 
hold  the  same ;  or  of  and  under  us  in  free  blench^ 
for  payment  of  a  penny  Scots  upon  the  ground  of 
the  said  lands,  at  Whitsunday  yearly,  in  name  of 
blench  duty,  if  asked  only ;  but  redeemable  in 
manner  after  written  :  And,  for  accomplishing 
the  said  infeftments  by  resignation,  I  hereby  con* 
stitqte  and  appoint 

and  each  of  them,  jointly  and 
severally  J  my  procurators,  with  full  power  and 
commission  for  me,  duly  and  lawfully  to  resign 
and  surrender,  not  only  all  and  whole  the  fore- 
said annualrents,  &c.  or  such  other  annualrents 
as  shall  by  law  for  the  time  correspond  to  the 
principal  sums  above  specified,  yearly,  to  be  up« 
lifted  at  the  terms,  by  the  proportions,  and  under 
the  penalties  before  specified,  during  the  not  re- 
demption, furth  of  all  and  sundry  the  lands  and 
other  heritages  before  disponed,  lying  and  describ- 
ed as  aforesaid,  and  here  held  as  repeated  ;  or 
furth  of  any  part  or  portion  thereof,  or  readiest 
rents  and  duties  of  the  same :  But  also  all  and 
whole  the  said  lands,  and  other  heritages  before 
mentioned,  themselves,  in  security  of  the  said 
principal  sum,  annualrent  and  penalties  stipulated 
for  both,  in  the  hands  of  my  immediate  lawful 
superiors  of  the  ss^me,  in  favour  and  for  new  in-^ 
feftment  thereof,  to  be  gr^ited  to  the  said  B,  C, 


J' 
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and  D,  and  their  foresaids  respectively,  in  legal 
and  proper  form  :  But  always  with  and  un- 
der the  conditions,  provisions,  and  declarations 
after  specified,  which  are  hereby  ordained  to  be 
tw&z*pw  .  engrossed  in  the  infeftments  to  follow 
hereupon,  viz.  providing  and  declaring,  as  it 
is  hereby  expressly  provided  and  declared, 
that  in  case  any  of  my  said  children  shall  happen 
to  die  during  their  minority,  and  unmarried,  then, 
and  in  that  case,  the  portion  of  the  child  so  de« 
ceasing,  shall  fall,  accresce,  and  belong  to  the 
two  surviving  children  equally  betwiKt  them  ;  and 
if  either  of  the  two  survivors  shall  happen  to  die 
during  their  minority,  and  before  their  lawful 
marriage,  in  that  case  the  provisions  of  the  said 
other  child  so  deceasing,  with  the  addition  of 
what  did  accresce  by  the  death  of  the  said  other 
child,  shall  fall  and  accresce^  to  my  heir  and  the 
survivixjg  child  equally  between  them :  Declar* 
ING,  that  this  bond  of  provision  shall  be  in  full 
satisfaction  to  the  said  B,  C,  and  D,  of  all  portion 
natural,  bairns'  part  of  gear,  executry,  or  any 
other  thing  whatever,  which  they  or  any  of  them 
can  ask  or  claim  by  and  through  my  decease,  or 
the  decease  of  £  their  mother,  (good  will  only 
excepted);  under  which  express  provisions  and 
declarations,  these  presents  are  granted  by  me,  and 
accepted  pf  by  them :  Reserving  always  full 
power  to  me,  at  any  time  of  my  life,  etiamsi  in 
articuh  marth,  to  revoke,  alter,  or  innovate  these 
presents,  and  to  augment  or  di^ninisti  the  said 
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provisioDS  at  pleasure^  and  that  by  a  written  de? 
^laratton  under  my  hand,  wbkh  is  hereby  declared 
fttfficient  for  that  effect  $  4^9  decjulrinGi  that 
these  presents,  though  found  in  my  custody,  or  in 
the  custody  of  any  person  to  whom  I  may  think  & 
to  entrust  tfa<e  same,  at  the  time  of  my  dea^,  shal} 
have  the  full  strength  and  eQect  of  a  deliirered  evi? 
dent,  with  the  not-delivery  whereof  I  hereby  dif» 
pense  for  ever ;  and  to  dq,  and  cause  to  be  done^ 
^c.  Which  ankualrents  upliftable  out  of  the 
lands  and  other  heritages  above  mentioned,  and 
aaid  land^  and  other  heritages  themselves,  and  in? 
feftments  Co  follow  hereon,  I  bind  and  oblige  me 
and  my  foresaid8,.tq  warrant  to  the  said  B,  C,  and 
J),  and  their  foresaids  respectively,  at  all  hands 
and  against  ^1  deadly :  And  further,  in  case  it 
shall  please  the  said  £f,  C,  or  D,  to  hold  the  said 
annnalrents  and  lands,  an4  pthers  before  dispon? 
ed,  of  me  and  my  foresaids,  I  hereby  oblige  my- 
self and  them,  to  enter  ^nd  receive  the  heirs  and 
singular  successors  pf  the  said  B  and  his  foresaids, 
as  vassals  to  us  in  the  ;ame,  and  ^o  infeft  and 
seise  them  therein,  ivithout  any  composition  or 
gratuity  i^irhateyer,  all  non-entry  duties,  or  other 
4:asualties  of  superiority  being  hereby  for  ever  dis- 
charged ;  Anq  further,  I  hereby  assign  and 
dispone  to  the  said  B  and  his  foresaids,  not  only 
the  whole  writs,  titles,  and  securities  pf  the  sai^ 
lands  and  other  heritages  in  security  as  aforesaid, 
^ut  also  as  much  of  the  rents  thereof  as  will  pny 
^he  said  principal  sum,  annualr^nt  thereof,  an^ 
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penalties  to  both  annesed :  And  I  consent  to  the 
Kgistration  hereof  in  the  Books  of  Council  and 
Se8si(m,  or  of  any  other  proper  court,  that  letters 
<^  homing  on  six  days  charge,  and  all  other  legal 
execution^  may  pass  upon  a  decreet  to  be  inter- 
poned  hereto  in  Usual  form ;  and  constitute 

my  procurators 
for  that  purpose:  And  further,  I  hereby  de- 
sire and  require  you 

,  and  each  of  you,  my  bailies  hereby 
specially  constituted  to  the  eflfect  after  written, 
that  upon  sight  hereof,  ye  pass  to  the  ground  of 
the  several  lands  above  mentioned,  respectively 
and  successfully  after  others,  and  there  give  and 
DELIVER  heritable  state  and  sasine  to  the  said  B, 
or  his  foresaids,  not  only  of  all  and  whole  the 
said  annualrent  of  250I.  or  such  other  annual- 
rent,  as  shall  by  law,  for  the  time,  correspond  to 
the  said  principal  sum  of  5Q00L  yearly,  to  be  up«> 
lifted,  at  the  terms,  and  with  the  penalty  before 
specified  thereto  annexed  in  case  of  failure,  and 
beginning  the  first  term's  payment  as  aforesaid^ 
furth  of  all  and  sundry  the  lands,  and  other  heri^- 
tages  before  disponed,  lying  and  described  as 
aforesaid,  and  here  held  as  repeated ;    or  furth  of 
any  part  or  portion  thereof,  or  readiest  rents  am) 
duties  of  the  Same }  But  also  of  all  and  whole 
the  said  lands  and  other  heritages  before  specified 
themselves,  in  security  of  the  payment  of  the  said 
principal  sum,  annualrents,  and  penalties  to  hQ^k 
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gnnffgirf :  Akd  dedzris?  thai  altbcotii  die  said 
B  or  fa»  ^etaids  ihali  obtain  decreets  of  poiiid- 
it^  tbc  groQDd  of  tbe  sud  laiids  asd  odiers,  or 
decreets  <rf  malk  asd  dudes  agaisst  tbe  tenants 
tkmof,  or  shall  bjr  any  oiltfr  meihod-  obtain  or 
fake  pottttskm  cml  or  natural  of  tbe  sad  lands 
and  otbersy  in  whole  or  in  pait,  for  payment  of  the 
rami  hereby  doe;  yet  they  shall  only  be  ac-^ 
eoontaUe  for  tbdr  actual  intromiwaom  with  thc^ 
rent*  of  the  said  lands  and  other  heritages,  and 
lAall  nowise  be  liable  iot  what  they  do  not  re- 
cdre^  Oft  far  any  omisuons,  nor  to  continue  their 
possession  longer  than  they  please:  But  de- 
ci^AaiNo  ALWAYS,  as  it  is  herd)y  expressly  pro- 
Tided  and  declared.  That  the  said  annualrent, 
lands,  and  other  heritages  before  diqx)ned,  out 
of  which  the  same  is  npliftable,  shall  be  redeem- 
able by  me  or  my  foresaids,  from  the  said  B  or  his 
foresaids,  by  jwyment  to  them  at  Edinburgh ;  or, 
in  case  of  their  absence,  or  refosal  to  accept,  by 
consignation  for  their  behoof  in  tbe  hands  of  the 
cashier  of  the  Royal  Bank  of  Scotland  for  the 
time,  to  be  made  furthcoming  upon  the  risk  of 
the  consigner  of  the  foresaid  principal  sum,  with 
the  interest  due  thereon  at  the  time,  penahies 
corresponding  thereto  if  incurred,  together  with 
the  necessary  charges  that  shall  happen  to  be  ex- 
pended by  them  in  infefting,  or  otherwise  secur- 
ing themselves  in  the  premises,  and  also  of  the 
expense  of  any  conveyances  or  discharges  and  re- 
nunciations of  the  whole,  or  part  of  these  pre- 
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sents,  and  that  at  the  said  term  of  Whitsunday 
n«t,  OT  at  any  term  of  Whitsunday  or  Martinmas 
thereafter ;  and  if  the  same  shall  happen  to  fall 
on  a  Sunday,  then  on  the  Monday  thereafter; 
and  upon  lawful  premonition  always  of  such  re- 
demption to  be  made  by  me  or  my  foresaids  to 
tl)e  said  B  or  his  foresaids,  personally,  or  at  their 
dwdling  places  if  within  Scotland,  or,  if  furth 
thereof,  to  any  factor  having  power  to  discharge 
either  the  said  principal  sum  or  interest ;  and, 
failing  such  factor,  then,  by  open  proclamation  at 
the  market  cross  of  Edinburgh,  pier  and  shore  of 
Leith,  three  calendar  months  at  least  preceding 
the  term  at  which  such  redemption  shall  be  in- 
tended ;  and  for  using  of  which  redemption,  an 
extract  or  copy  of  these  presents,  or  of  the  sasine 
to  follow  hereupon,  §hall  be  as  sufficient  as  if  a 
formal  rt^version  had  been  made  and  signed  by 
the  said  B  or  his  foresaids  to  the  effect  before 
written :  And  that  ye  give  such  sasine  by  deli- 
very of  earth  and  stone  of  and  upon  the  ground 
of  the  said  several  lands,  and  a  penny  money  for 
the  said  annualrent,  and  all  other  symbols  neces- 
sary, to  the  $aid  B  or  his  foresaids,  or  to  his  or 
their  attornies  in  their  names,  bearers  hereof: 
And  for  doing  whereof  I  commit  to  you,  and 
each  of  you,  full  power  by  this  my  precept  of 
sasine. . 
In  witness  whereof,  &c. 
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MlSC£LLANfiOUS  Di^EDS* 

I.  .         .  ■ 

X.  Contract  of  CoUatim  betwixt  an  Hett  and 

Executor.  .  "  , 

It  is  CONTRACTED,  AGREED,  attd  ENDBD,  be- 

twixt  A,  nearest  and  lawful  heir  of  L,  on  the  on'l 
pfiart,  and  B,  executor  of  the  said  L,  on  the  other 
part,  in  manner  underwritten  ;  That  is  to  say, 
the  said  parties  having  agreed  to  collate  and  di- 
yiDE  with  each  other,  the  heritable  and  moveable 
eftate  of  the  said  deceased  L,  to  which  they  have 
respectively  right :  Therefore  the  said  A,  as  if  he 
were  served  and  entered  heir  to  the  said  L,  theh 
as  now,  and  now  a;  then,  hereby  assigns  an'4 
DISPONES  to  the  sai$i  B,  his  heirs,  executors,  or 
assignees,  the  just  and  equal  half  of  all  lands, 
heritages,  heritable  debts,  and  other  heritable  sub- 
jects, including  heirship  moveables  that  belonged 
to  the  said  L  at  the  time  pf  his  death,  dispensing 
with  the  generality  hereof,  and  adniitting  the  same 
to  be  as  valid  and  efe^tual  ain  if  every  particular 
were  herein  specially  enumerated  ;  reserving  air 
ways  the  other  equal  half  of  the  said  lands,  herit- 
tages,  heritable  debts,  and  others  foresaid,  to  him- 
self;  and  on  the  other  part,  the  said  B  assigns 
and  dispones  to  the  said  A,  his  heirs,  executors, 
or  assignees,  all  right  whatever  that  he,  as  execu- 
tor, or  nearest  in  kin  to  the  said  L,  can  hav€  to 
^he  equal  half  of  his  moveable  estate  and  effect$| 
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and  the  sums  of  money  that  were  due  to  him  at 
the  time  of  his  death  ;  dispensing  with  the  gene- 
rality  hereof,  and  admitting  the  same  to  be  as  valid 
and  effectual  as  if  every  particular  were  herein 
specially  enumerated ;  reserving  to  the  said  B 
the  other  just  and  equal  half  of  the  executry  and 
moveable  estate  of  the  deceased :  And  both  par- 
ties  reciprocally  oblige  themselves,  their  heirs, 
executory,  and  successors,  to  each  other,  that  they 
shall  grant,  subscribe,  and  deliver  such  disposi- 
tions, assignations,  and  other  deeds  and  convey- 
ances, as  shall  be  requisite  for  carrying  this  a- 
greement  fully  into  effect ;  and  that  whenever 
they,  or  either  of  chem,  shall  be  required :  And 
they  further  bind  and  oBLtoE  themselves,  and 
their  foresaids,  in  warrandice,  from  their  own  re- 
spective facts  and  deeds }  and  they  bind  them- 
selves and  their  foresaids  to  bear  the  burdens  af- 
fecting the  succession,  equally,  and  to  relieve  one 
another  of  any  damage  that  may  be  sustained  by 
representing  the  said  L  as  heir  or  executor,  each 
of  them  paying  his  own  equal  share  thereof: 
And  both  parties  consent  to  the  registration  here- 
of in  the  books  of  Council  and  Session,  or  other 
Judges'  books  competent,  therein  to  remain  for 
preservation ;  and  that  all  execution  may  follow 
hereon  in  form,  as  effeirs ;  and  thereto  constitute 

their  prociu'ators,  &c. 

fn  witness  whereof^  8^c. 
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I 

2.  Revocation^  in  party  of  a  SettkmenU 

I,  A  B,  CONSIDERING  that,  by  a  trust  deed  of 
date  executed  by  me,  !  gave, 

GRANTED,  and  DISPONED,  to  and  in  favoui*  of  J 
M,  A  N,  O  P,  and  R  S,  and  to  such  other  per- 
son  as  I  shall  hereafter  appoint  to  be  trustees  a- 
longst  with  them,  and  to  such  person  or  persons 
as  they  shall  assume,  by  virtue  of  the  powers 
therein  committed  to  them,  and  to  the  survivors 
or  survivor  of  my  said  trustees,  and  to  his  or  their 
assignees,  (the  major  part  alive  and  accepting,  at 
the  time,  being  always  a  quorum),  as  trustees, 
for  the  purposes  therein  mantioned,  all  and 
WHOLE  the  lands  of  (here  describe  them  shortly) 
as  therein  particularly  described ;  with  all  and 
sundry'my  other  lands  and  heritages,  and  all  debts 
and  sums  of  money,  heritable  or  moveable,  and 
my  whole  means  and  estate,  as  therein  expressed ; 
but  in  trust  always,  for  the  uses  and  purposes, 
^fnd  with  and  under  the  conditions  and  reserva* 
tiohs  therein  mentioned ;  and  amongst  others,* 
that  my  said  trustees,  should  pay  to  my  sisters  C  B 
and  D  B,  equally  betwixt  them,  and  to  the  longest 
liver  of  them,  a  free  liferent  annuity  of 
Sterling,  to  be  paid  at  two  terms  m  the  year, 
Whitsunday  and  Martinmas,  by  equal  portions, 
beginning  the  first  term's  payment  thereof  at  the 
first  term  of  Whitsunday  or  Martinmas  next  afte^p 
my  death,  for  the  half  year  next  to  come  ;  and  I 
thereby  appointed  my  said  trustees  to  aliment  my 
said  sisters,  in  a  suitable  mannef,  from,  the  time 
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of  my  death  to  the  commeacement  of  the  said  an- 
nuity ;  BUT  WHICH  PROVISION  IS  thereby  declared 
to  be  payable  to  jny  said  sisters  only  on  their  com- 
plying with  certain  conditions  therein  expressed ; 
In.  which  trust  deed  I  reserve  full  power,  by  a 
writing  under  my  hand,  to  alter,  innovate,  or 
revoke  th€  same,  in  whole  or  in  part,  as  the'same 
Boore  fully  bears :  And  being  resolved  to  exercise 
that  power,  in  so  far  as  relates  to  the  said  liferent 
annuity,  provided  to  the  said  C  B  and  D  B,  in 
manner  foresaid,  I  therefore  hereby  revoke  and 
REGAL  the  said  free  liferent  annuity  of  Ster- 

ling, which,  by  the  said  trust  deed,  I  ordered  my 
said  trustees  to  pay  to  the  said  C  B  and  D  B, 
equally  betwixt  them,  and  to  the  longest  liver  of 
them,  at  the  terms,  and  in  the  manner  foresaid  ; 
and  I  hereby  prohibit  and  discharge  my  said  trus- 
tees from  paying  the  same  ;  and  declare  that  the 
said  annuity  shall  go  to  increase  the  residuary  fund 
thereby  established,  and  be  applied  to  the  use  of 
the  persons  thereby  appointed  to  enjoy  the  same* 
And  it  is  hereby  expressly  deci^ared,  that  the 
said  trust  deed  shall  stand  and  subsist  in  full 
force  in  all  other  respects,  excepting  in  so  far  as 
I  may,  by  any  future  deed,  alter,  innovate,  or  re- 
voke the  same,  in  virtue  of  the  powers  thereby  re- 
served to  me.  And  I  consent  to  the  registration 
hereof  in  the  books  of  Council  and  Session,  or  o- 
ther  Judges'  books  competent,'  therein  to  remain 
for  preservation :  and  for  that  purpose  constitute 

niy  procurators,  Sfg* 
In  "witness  wkereofj  8^c. 
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Factory  by  Trustees. 

We,  J  M,  A  N,  and  O  P,  consideriko  ihtti 
by  a  trust  deed  dated  ,  executed  by 

A  B,  he  gave,  granted,  and  disponed  to  ii^  and 
R  S,  the  major  part  alive  and  accepting  at  the 
time  being  always  a  quorum,  as  trustees  for  the 
purposes  therein  expressed,  bis  whole  estate,  be^ 
ritable  and  moveable,  as  therein  described,  and 
authorised  us  to  appoint  factors  under  us  in  tbe 
management  of  the  said  affairs,  as  tbe  said  trusC 
deed,  of  date  foresaid,  more  fully  bears.    And 
we  having  entire  confidence  in  W  T,  and  con* 
ceiving  him  to  be  a  proper  person  fbr  filling  th^t' 
office,  do  hereby  (as  a  quorum  of  tbe  said  trus« 
tees,  and  in  virtue  of  the  powers  confeired  on  u^ 
by  the  said  deed)  make  and  coNsriTtiTs  tht 
said  W  Y,  our  factor  and  attorney  for  tbe  pur- 
poses after  specified,  giving  and  committing  ta 
him  full  power,  warrant,  and  commission,  for  us, 
and  in  our  name,  to  grant,  subscribe,  and  deliver, 
all  rights,  conveyances,  and  other  deeds^  which 
shall  be  found  necessary  in  the  cotfr^  of  tbe  ma<* 
nagement  and  execution  of  the  said  trust,  particu<« 
larly  in  the  sale  of  the  property,  hieHtable  and 
moveable,  conveyed  to  us  by  the  trust  deed  abovd 
mentioned ;    and  also  to  call  for,  sue,  and  Uplif! 
all  debts,  sums  of  money,  and  others*,  conveyed 
and  made  over  by  the  said  A  B  to  us  j   to  grants 
discharges  thereof,  total  or  partial ;  to  compound 
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and  transact  debts  due  to  the  trust ;  and  to  enter  in- 
to submissions  for  deciding  all  questions  that  may 
arise  in  the  execution  of  the  said  crust.  And  with 
FoWEit  to  the  said  W  Y,  for  us,  and  in  our  names^ 
as  trustees  foresaid,  to  insist  in  all  actions. that  may 
be  necessary  for  carrying  the  purposes  of  the  trust 
into  effect ;  and  generally,  all  and  every  thing  la 
relation  to  the  premises  to  do,  in  our  names,  as 
trustees  foresaid,  which  we  could  do  if  personally 
present  j  promising  hereby  to  ratify  and  con- 
firm whatever  our  said  factor  shall  do,  or  cause 
to  be  done  in  the  premises.  JProviding  always,  as 
it  is  hereby  specially  provided  and  declared,  that 
the  said  W  Y  shall  be  obliged  to  hold  just  count 
and  reckoning  and  payment  to  us,  as  trustees  fore- 
said, of  bis  whole  intromissions  in  virtue  hereof; 
But,  after  deducting  always  his  necessary  charges 
and  expenses,  and  a  reasonable  gratification  for 
fak  trouble ;  and  we  declare  that  this  factory  shaU 
continue  In  force  till  recalled  by  us  in  writings 
And  we  consent  to  the  registration  hereof  in  the 
books  of  Council  and  Session,  or  other  Judges* 
books  competent,  therein  to  remain  for  preserva* 
tion  i  and  for  that  purpose  constitute 

our  procurators  &c« 
In  witness  whereqf^  S§c. 

I  next  proceed  to  the  forms  by  which  9 
power  of  acting  for  minors  ig  conferred, 

CHAP. 


*40      POWEIk  or  ACTING  FOR  MINORS,  &ii 


CHAP.    IV. 


bF  THE  FORMS  BT  WHICH  A  POWER  OF  ACTlN^ 
FOR  MINORS,  OR  THOSE  INCAPABLE  OF  ACT- 
ING ^OR  THEMSEI^VES,  IS  COIJFERRED. 

J,         » 
N  this  Chapter  I  mean  to  give  examples,  not 

merely  of  the  nomination  of  tutors  and  cura- 
tors,  legal  and  voluntary,  and  of  the  manner 
of  appointing  a  curator  bonis^  but  to  give  thosp 
forms  also  by  which  a  guardian  is  apqpomted  to 
an  idiot  or  fatuous  perfon,  and  by:  which  the 
office  of  interdictor  is  constituted ;  thiii  bring- 
ing into  one  view  the  forms  by  which  bur  law 
extends  its  protection  to  those  Incapable  of  act- 
ing for  themselves.  The  connexion  evident 
in  the  whole  of  this  class  of  deeds,  will  plead 
my  apology  for  introducing  those  which  can- 
not so  properly  be  considered  as  connected  with 
*  deeds  of  setdement  and  succession. 
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O^  1*Hfi  CONSTITUTION  O^  TIIe  OFFICES  OF  TU- 
TORY  Ai^a  CURATORY,  AND  OF  THEIR  EX* 
TlMCtlONi 

This  Sectioa  embraces  a  large  proportioil 
of  the  deeds  of  this  Chapter,  as  it  includes 
the  constitution  of  the  oflBces  of  tutory  and 
curatory,  \^hether  voluntarily  or  legally  con-* 
stituted— ^The  actings  of  the  tutor  and  curator" 
— The  actions  arising  out  of"  the  corinexioii 
betwixt  the  tutor  and  minor — and  the  termina-* 
tion  of  the  office  by  its  discharge* 

I.  Of  the  Constitution  of  the  dpFicE, 

The  office  of  tutory  may  be  constituted  ei- 
ther by  nomlflation,  or  by  the  judgement  of  ^ 
cQurt  on  the  claim  of  the  tutor  at  law,  or  by 
the  appointment  of  hifi  Majesty. 

The  office  of  curatory,  if  not  constituted  by 
the  nomination  of  the  father,  can  proceed  only 
from  the  act  of  the  minor  himself  I  proceed 
to  poiiit  out  the  difierent  forms  by  which  theaei 
offices  are  constituted* 

VOL.  III^  Qt  * 


t4>  NOMINATION  OF  TUTORS  AND 

I.  Nomination  (f  Tutors  hy  a  Pcarent^  or  hy  ikt 
Person  from  "whom  the  Estate JUms. 

In  laying  before  the  reader  the  forms  of  no- 
mination to  the  offices  of  tutory  and  curatoryv 
I  shall  tegin  with  those  by  parents ;  and,  pro- 
ceeding from  the  mere  nomination  of  a  tutor, 
give  examples  of  more  enlarged  powers,  which 
are  sometimes  conferred  on  tutors  or  curators. 

Nomination  of  Tutors  and  Curators  hy  a  Father. 

I,  A,  do  hereby  Nominate  and  appoint  B,  C^ 
and  D,  and  the  survivors  or  survivor,  acceptors  or 
acceptor  of  them,  to  be  tutors  and  curators  to  E,  F, 
G,  and  H,'my  children,  or  to  such  of  them  as  may 
be  minors  at  the  time  of  my  death,  and  to  such 
other  children  of  mine  as  may  hereafter  exist,  with 
POWER  to  the  said  tutors  and  curators,  and  the  ac« 
ceptor  or  survivor,  to  appoint  factors  for  ma- 
naging the  affairs  of  my  said  children,  with  suit* 
able  salaries,  and  generally  with  power  to  do  every 
other  act  and  deed,  in  the  management  of  the  af- 
fairs of  itiy  said  children,  competent  to  tutors  and 
curators  by  the  law  of  Scotland;  with  this  pri- 
•  viLEGE  always,  that,  in  terms  of  the  act  of  Par- 
liament, they  shall  be  accountable  for  their  actual 
intromissions  only,  and  not  jointly  for  one  ano- 
ther ;^  and  that  they  shall  not  be  liable  for  omis- 
sions, nor  bound  to  do  diligence.    And  I  c^on* 
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SENt  to  the  REGISTRATION  hereof  in  the  books 
of  Couiieil  and. Session^  or  oth^r  Judges'  books 
competent,  therein  to  remain  for  preservation } 
And  for  that  purpose  eoNsriTutE 

* 

my  procurators,  &c. 
In  witness  laoJiereqfy  S^c* 

i2.  Nomination  qf  Tutors  and  Curators^  in  which 
inert  ts  a  quorum  appointed^  and  one  qf  the  Ttl' 
tors  invested  with  the  right  of  a  sine  quo  non, 
and  a  power  given  to  sell  and  dispose  qf  tJie 
estate  qf  the  Pupils^ 

I,  A,  for  securing  my  ptoperty  to  my  children^ 
in  case  of  my  death  during  their  minority,  dd 
.  hereby  nominate  and  appoint  Messrs  B,  C,'  D^ 
E,  F,  and  G,  to  be  tutors  and  curators  td  H,  I^ 
and  K,  my  childreh,  during  their  respective  pupil- 
larities  and  minorities,  any  three  of  the  said  per- 
sons being  a  quorum,  the  said  B,  ivhile  in  life, 
being  always  mne  quo  non^  with  full  power  to 
the  said  tutors  and  curators,  or  their  said  quorum^ 
to  tsdce  care  (during  the  respective  puplliarities'and 
minorities  of  my  said  children)  of  their  persons  and 
education,  and  to  put  them  to  such  employments  as 
my  said  tutors  or  curators,  or  their  quorum,  shall 
approve  of;  with  power  likewise  to  them  to 
tnanage,  intromit  with,*  uplift,  and  re-employ,  the 
provisions  of  my  said  children,  and  to  grant  re- 
ceipts and  discharges  therefore ;  with  power  al- 
so to  them,  or  their  said  quorum,  not  only  to 
sell  and  dispose  of  my  household  furniture,  andf 

%2 
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all  Others  my  moveables  of  whaterer  denomination, 
BUT  ALSO  TO  SELL  and  DISPOSE  of  atiy  heritable 
properly  I  may  die  possessed  of :  And  I  hereby 
empower  and  authorise  them  to  grant  assignations, 
conveyances,  or  other  rights  and  securities  of  the 
same  ;  which  I  declare  to  be  valid  to  the  re* 
ceivers :  and  which  sales  I  hereby  bind  and  oblige 
my  heirs  and  successors  to  warrant  to  the  pur- 
chasers at  all  hands,  and  against  all  deadly,  a&law 
w^itl;  AND  I  FURTHER  DECLARE,  that  the  pur- 
chaser or  purchasers  shall  have  no  concern  in  the 
application  of  the  price,  but  shall  be  completely 
exonered  and  discharged  thereof  by  the  discbarge 
of  the  said  tutors  or  curators,  or  their  said  quo- 
rum ;  wjkTH  POWER  ALSO  to  the  said  tutors  or  cu- 
rators, or  their  quorum,  to  do  every  other  act  and 
deed  in  the  management  of  the  affairs  of  my  said 
children,  which  by  law  is  competent  to  the  offices 
of  tutory  or  curatory :  And  for  the  encourage- 
ment of  the  said  tutors  and  curators  to  accq>t  of 
the  said  offices,  I  hereby  declare,  that  they 
shall  not  be  liable  for  omissions,  nor  in  diligence, 
nor  singidi  in  soUdvm^  but  each  only  for  his  own 
actual  intromissions.  And  I  consent  to  the  re- 
gistration.hereof,  &c.      (Jbr  preservation.') 


3.  Nomination  of  Tutors  and  Curators  by  a  No^ 
blenian^  mth  a  Quorum,  and  a  Dissolution  of 
the  Nomination  in  case  of  there  being  only  one 
Tutor  remaining  ;  and  Power  given  to  name 
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Factors  and  CkamberUuns^  %c. ;  to  support  the 
Family  Seat^  8gc. ;  end  to  delegate  Powers  to 
Fart  of  their  Number  to  conduct  the  J^ffairs. 

I,  A,  Duke  of  A,  having  entire  confidence  in 
the  persons  after  named,  do  hereby  nominate^ 
constitute  and  appoint  (in  case  of  my  decease)^  B^ 
Duke  of  B ;  C,  Duke  of  G  ;  D,  Marquis  of  D  j 
£,  Earl  of  £  ;  F  and  O,  esquires,  of 
parish,  London,  and  H  and  C,  esquires,  to  be  tutors 
and  curators  to  A,  Earl  of  A,  our  eldest  son,  and 
to  Lord  M,  our  second  son,  and  Lady  N,  our 
daughter,  procreated  betwixt  us  and  the  deceased 
A,  Countess  of  A,  our  wife,  or  to  any  other 
children  of  any  subsequent  marriage,  for  the  ma- 
naging and  governing  of  their  persons  and  ^for- 
tunes in  Scotland  and  in  England,  during  their 
respective  pupillarities  and  minorities,  until  they 
respectivejy  attain  the  age  of  2 1  years  complete ; 
AND  w6  hereby  appoint  five  of  the  said  tutors 
or  CURATORS  who  shall  accept  of  the  said  office^ 
and  be  in  life  for  the  time,  to  be  a  quorum ;  and  if 
the  said  tutors  or  curators  shall  be  reduced  to  five 
or  any  lesser  number,  we  dsclare  the  majority 
of  the  surviving  tutors  or  curators  to  be  a  quo- 
rum ;  but  in  case  there  shall  be  one  only  surviv- 
ing, this  present  nomination  shall  then  fall  and 
determine :  And  for  the  encouragement  of  the 
said  persons  to  accept  of  the  said  offices  of  tutory 
and  curatory,  we  hereby  declare  chat  they  shall 
be  in  nowise  liable  for  omissions  or  negligence,  or 
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not  doing  diligence,  but  each  only  for  his  own 
actual  intromissions,  and  that  each  shall  be  lia« 
ble  for  himself,  but  not  in  soUdiim  for  others 
And  further,  for  the  said,  tutors  and  curators 
their  more  easy  management  of  the  affairs  of  our 
said  children,  we  fully  empower  them,  and  their 
said  quorum,  to  nominate  and  appoint  fac- 
tors  and  chamberlains  under  them,  with  a  general 
receiver,  for  collecting  and  bringing  in  our  said 
children  their  rents  and  effects,  and  proper  per- 
sons for  managing  their  law  affairs  ;  and  to  modl- 
/fy  and  appoint  to  them  such  yearly  salaries  as  the 
said  tutors  and  curators,  or  their  quorum,  shatl 
think  proper:  Recommending  hereby  to  the 
said  tutors  and  curators,  or  their  quorum,  to  state 
and  clear  accounts^  yearly  with  the  said  factors, 
chamberlains,  and  receiver  general ;  and,  in  like 
manner,  we  hereby  recommend  to  the  said  tutors 
and  curators  to  keep  in  repair,  after  our  decease, 
the  palace  of  A,  the  house  of  arid 

house  in  the  town  of  ,  and  whole  of* 

fice-houses  belonging  to  the  same,  with  the  gar- 
dens, gar  Jen-walls,  hedges,  and  park*  walls  of  A, 
and  to  carry  on  the  two  coaleries  at  , 

and  that  upon  the  expense  of  the  said  A,  Eail  of 
A,  our  soh,  or  any  other  of  our  sons  or  daugh- 
ters  who  shall  become  heir  in  our  land  estate  for 
the  time ;  and  we  bind  our  said  son,  or  our  heir 
in  our  land  estate  for  the  lime,  to  allow  the  said 
^harges  and  expenses  to  the  said  tutors  and  cura- 
tors, according  to  such  p»oof  thereof  as  the  na* 
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tare  of  ithe  thing  will  allow,  and  on  th'eir  words 
'of  honour  in  supplement  of  such  proof,  without 
any  other  evidence.  And  lastly,  as  it  may 
probably  happen  that  some  of  the  said  tutors  and 
curators  may  be  residing  in  England,  and  others 
in  S<^tland,  and  at  distant  places  from  one  an- 
other^ whereby  the  said  tutors  and  curators,  or 
Aeif  quorum,  may  iiot  conveniently  meet  for  ma- 
naging the  affairs  of  our  said  children;  there- 
FOR.B  we  hereby  declare  that  it  shall  be  lawful, 
as  we  hereby  empower  the  said  tutors  and  cura- 
tors, or  their  quorum,  to  grant  a  commission  to 
such  of  their  number  as  they  shall  think  fit,  to 
,manage  the  affairs  of  our  said  children  in  Scot* 
land,  and  to  such  other  of  their  number  as  they 
shall  think  proper  to  manage  their  affaires  in  Eng- 
land-;   AND  WE  LIKEW^ISB    D£CLAR£    these    COm- 

missioners,  so  named'^  to  be  nowise-  liable  for  o- 
missions,  or  not  doing  diligence,  or  singuU  in  ^o- 
Udtim  ;  and  to  be  liable  each  for  his  own  actual 
intromissions,  and  no  farther.  And  we  con- 
SENT  to  the  RjEGiSTRATiON  hereof,  &LC.  for  pre- 
servation. 


4«  Nomination  of  Tutors  and  Curators^  appointing 
a  quorum^  and  giving  a  power  qf  setting  Leases^ 
entering  into  Submissions,  and  empowering  tl  tm 
to  name  a  Factor,  and  recommending  one  to  JiU 
the  Office ;  allowing  the  Tutors  ^  to  take  Credit 

for  an  allawanee  to  the  Minors  for  personal 
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Eapenscj  and  far  Expense  of  attending  ta  ^ 
Minor ^  Affiurs.  . 

I,  Ay  having  the  most  entire  trust  and  confidoco 
In  the  persons  afcemamed,  do  therefore  hereby^ 
NOMiNATi  and  APPOINT  A,  my  spouse,  iB^  C^ 
D^  £,  F,  G  and  H,  and  the  survivors  or  imrvi^ 
vor,  acceptors  or  acceptor  of  them,  to  be  tutors . 
and  curators  to  A,  my  eldest  son,  and  to  }»  Kf 
X<  and  M,  my  younger  chiidren,  and  V>  ao^)^  otbci 
child  or  children  to  be  procreated  betwixt  me  axui 
the  said  A,  my  spouse,  for  directing  anxl  mana^ 
ging  their  persons,  and  the  e&tate  and  proviaiona 
belonging  to  them,  or  any  of  them,  during  thoir 
respective  pupillarities  and  minorities,  and  until 
they  shall  respectively  have  attained. the  age  of 
twenty-one  years  complete ;  op  which  (mora 
and  curators,  the  majority  alive,  and  accepting 
pf  the  office  for  the  time,  shall  be  a  QyoiiuM ; 
Hereby  giving  and  /Grantxno  to  the  said  tutors 
^nd  curators,  or  their  quorum,  or  the  survivors 
or  survivor,  acceptors  or  acceptor,  of  them,  all 
powers  conferred  by  law  on  tutors  and  curatorSf 
AND  without  prejudice  to  the  generality  foresaid ; 
with  SPECIAL  POWER  to  them,  or  their  said 
quorum,  to  grant  leases  of  the  lands  and 
estate  which  shall  happen  to  bebng  to  any  of  my 
said  children,  for  such  a  term  of  years  as  to  them 
shall  appear  expedient  for  the  interest  of  the  pro- 
prietor, although  such  leases  may  happen  to  be 
pf  a  longer  endurance  than  the  offices  of  tutgry 


%vA  eur^ery  b^reby  coostitated,  the  said  leasee 
QQt  exc^ding  th^  ^ace  of  niii^^en  years*  h% 
h\M%o^  -with  pow^r  to  the  £preQai33«4  tutors  ai]4 
^uratorsy  pr  their  said  quoruni,  to  j^kter  snt^ 
ALL  5P9MIS3IONS  nece^s^ry  for  ascertaining  th9 
interests  of  their  said  pupils,  or  either  of  theqa* 
iq  any  ^tate  pr  effects  tp  which  they  may  havi$ 
right,  or  claim  of  right,  and  wherever  the  sanne 
niay  ^  required,  for  settling  and  arranging  the 
at^airs  of  their  said  pupils,  or  of  either  of  thera : 
The  decree!  to  follow  on  which  subnxis$i<»is,  I 
bereiby  declare  to  he  as  efieetaal  as  if  they  had 
been  pronoimced  by  the  judge  of  any  competent 
court.  Akb,  in  order  that  the  affair^  of  my  «ai4 
ehi^refi  may  be  conducted  with  the  greater  re^ 
gularity  and  order,  I  hereby  authorise  and  give 
full  authority  to  the  said  tutors  and  curators,  or 
their  quorum,  to  nomikati:  and  appoint  ^ 
cashier,  writer,  or  agent,  with  factors  and  cham^ 
berlains,  on^e  or  more,  under  them,  with  sucli 
yearly  salaries,  or  factor  fees,  and  under  sucli 
conditions  and  regulations  as  they  may  think  pro^ 
per;  WITH  pow£ii  to  them  to  appoint  to  the^aifl 
offices  eichejr  one  of  their  own  number,  or  anjr 
other  person  or  persons  they  may  think  proper^ 
]3uT  having  experienced  the  attachment  of  the 
said  H  to  my  interest,  and  having  entire  confix 
dence  in  him,  and  he  being  already  intimately  ac* 
quainted  with  my  affairs,  I  hereby  recommend  to 
the  said  tutors  and  curators  to  appoint  him  to  be 
jtheir  cashier  or  receiver  general,  and  to  be  writer 
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and  agent  for  them  in  all  the  business  and  affairs 
of  my  said  children ;  empowering  them  hereby 
to  allow,  to  him,  or  to  any  other  person  they 
may  appoint,  such  salary,  and  vest  him  with  such 
powers,  and  place  him  under  such  restrictions, 
as  they  may  see  expedient.  Akd  further,  I 
hereby  authorise  the  said  tutors  and  curators  to 
give  and  allow  to  my  said  children  respectively 
such  pocket-money  and  allowance  for  personal 
expenses  as  they  may  deem  prudent ;  which  aU 
lowances,  as  well  as  any  expenses  which  my  said 
furors  may  incur  in  attending  meetings,  or  in  the 
management  of  the  affairs  of  my  said  children, 
they  shall  be  entitled  to  take  credit  for  in  the  ac- 
count of  their  intromissions  with  the  estates  and 
provisions  of  the  minors.  And  for  the  ENGOtx- 
RAGEMENT  of  the  Said  persons  to  accept  of  the 
said  offices  of  tutory  and  curatory,  I  hereby  de- 
clare that  they  shall  not  be  liable  for  omis- 
sions, nor  bound  to  do  diligence,  nor  liable  shu 
guli  in  solidum^  but  only  each  for  his  own  actual 
in trc  missions,  and  to  no  other  nor  greater  ex- 
tent ;  nor  shall  they  be  liable  for  the  actings  or  , 
rcKponsibility  of  those  whom,  in  virtue  of  the 
powers  hereby  conferred,  they  may  appoint  to 
the  different  offices  of  cashier,  writer,  agent,  fac- . 
tor,  chamberlain,  or  whom  they  may  appoint 
to  fill  any  department  in  conducting  the  business 
of  my  said  children.     And  I  consent  to  the 

registration    hereof,    j&C.     FOR    PR£$ERVA^ 

«rioN^ 
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«  >  _ 

5*  Nomination  qf  Tutors  and  Curators^  or  Ad- 
mmstrators^  by  a  Stranger. 

I,  A,  CONSIDERING  that  B,  C  andD,  children 
pf  the  late  B,  may  be  in  minority  when  the  several 
settlements  and  provisions  made,  or  that  may  be 
inade  and  granted  in  their  favour  by  me,  come  to 
receive  effect,  I  therefore  do  hereby  nominate 
;and  appoint  E,  F,  G  and  H,  and  the  acceptor 
or  survivor,  to  be  tutors  and  curators,  or  admini- 
jstrators,  for  the  sajd  children,  during  their  respecr 
live  pupillarities  and  minorities,  the  majority  of 
whom,  ^hile  more  than  two  are  in  life  and  ac- 
cepting, shall  be  a  quorym  j  giving  hereby  full 
power  to  the  said  tutors  and  curators,  or  admini- 
strators,, or  their  quorum,  to  manage  the  whole 
means  and  estate  of  the  said  children,  which  they 
^hall  respectively  possess  and  enjoy  under  my  said 
settlements,  to  intromit  with,  uplift,  and  re-eni- 
ploy  the  same,  grant  receipts  and  discharges  there- 
for, which  shall  be  effectual  to  the  receivers ;  to 
name  factors  or  managers,  with  reasonable  sa- 
laries,  whom  they  shall  be  entitled  to  call  to  ac- 
count as  often  as  they  may  deem  it  expedient* 
And  further,  the  said  tutors  and  curators,  or 
administrators,  shall  be  at  liberty  to  make  such 
allowances  for  the  education  and  maintenance  of 
xhe  said  children  as  may  appear  to  them  neces* 
^ary  \  and  I  declare  them  to  possess  the  whole 
powers  ?ind  privileges  competent  to  tutors  a^d 
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curators  by  the  law  of  Scotland.  And,  for  the 
encouragement  of  the  persons  above  named  to 
accept  of  the  said  offices,  and  to  induce  them  to 
extend  their  friendly  aid  in  the  manner  hereby 
required,  I  declare  it  to  be  a  condition  and 
express  burden  on  the  settlements  executed,  or. 
to  be  executed,  by  me,  in  favour  of  the  children 
of  the  said  B,  that  they  shall  not  hold  the  tutors^ 
curators  or  administrators,  acting. under  this  deed, 
as  liable  in  diligence,  or  singuR  in  soKdum,  but 
only  for  their  actual  intromissions ;  which  I  here- 
by expressly  declare  to  be  the  whole  extent  of 
the  obligation  which  they,  the  said  tutors,  cura« 
tors  and  administrators,  by  acting  under  this  no* 
xnination,  came  under  to  the  said  minors  ;  and  if 
the  said  minors,  all  or  any  of  them,  shall  act  in 
the  contrary,  and  attempt  to  extend  the"  obliga- 
tion further,  I  declare  the  persons  or  person  so 
acting  shall,  ipso  facto^  lose  and  forfeit  all  right 
under  my  settlements  in  favour  of  the  other  mi* 
nors  acquiescing  herein,  or  in  favour  of  my  heirs 
at  law,  nearer  or  more  remote,  who,  on  succeed- 
ing under  this  forfeiture,  shall  be  bound  by  the 
like  condition.  And  I  consent  to  the  regis- 
tration, &C«   FOR  PRESERVATION. 


warn 


Thefe  examples  will  fuflSlcieDtly  fliow  the 
jiature  of  the  nominations  of  Tutors  and  Cu- 
rators. An  extraA  of  this  nomination,  or  of 
the  deed  in*  vrhich  it  i$  contained,  is  a  fu& 
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ficlent  warrant  to  the  Tutor  and  Curator  to 
aft. 

I  therfefore  proceed  to  the  next  divifion  of 
the  fubjeft,  where  the  office  is  conferred  on  the 
neareft  agnate,  by  an  aftion  at  the  inftance  of 
the  agnate  claiming  the  office. 

2.    Or  THE  Appointment  of  the  Tutor-at* 

LAW. 

The  office  of  tutor  at  law  may  be  claimed 
by  the  neareft  male  relation  of  the  minor,  on 
the  father's  fide,  who  is  paft  the  age  of  twenty- 
five  years,  wherever  there  has  been  no  nomi- 
nation; or  where  the  nomination  has  fallen^ 
by  the  noq-acceptance  of  the  nominees,  or  the 
failure  of  the  quorum,  or  the  death  of  a  Jine 
quo  non;  or  where  the  Jine  qua  non  is  a  fe- 
male, by  her  marriage.  In  either  of  thefe 
€.afes,  where  the  perfon  entitled  to  affiime  the 
office  means  to  a£t,  he  obtsuns  a  brieve  from 
Chancery  for  ferving  him  tutor  at  law.  The 
brieve  is  of  the  following  tenor. 

Georoius,  &c.     Vicecomiu  et  balivis  suis  de 

SALUTEM.     Mandamus  vobis  et  prsecipimus, 

quatenus  per  probes  et  fideles  homines  patriae, 


tjS  TBRDICT  ON  THE  CLAIM* 

that  being  properly  eftablifhed,  the  claimant  la 
ferved  tutor  at  kw.  The  verdi£k  ci  the  jiny 
ia  written  out  in  thefe  terms. 

r 

Verdict. 

The  iNcyjEST  having,  by  a  plurality  of  voices^ 
made  choice  of  to  be  their  chancellor^ 

they  unanimously  serve  and  cognosce  the  said 
B,  nearest  agnate^  that  is,  kinsman  on  the  father^s 
$ide,  and  so  tutor  in  law  to  the  said  A  affirmative^ 
in  respect  no  person  appeared  to  object  ;  and  of 
the  depositions  of  and  .     Where-^ 

UPON  as  procurator  for  the  party,  took 

instruments  in  the  clerk's  hands ;  and  thereto  the 
judge  interposed  bis  authority. 

Signed  £^  Chan. 

D,  Bailie. 

The  next  ftep  is  for  the  Tutor  at  Law  to 
find  caution. — ^This  is  managed  by  the  clerk 
of  court ;  by  whom,  before  giving  out  his 
retour,  a  bond  of  cautionry  is  taken  in  the 
following  terms. 

Bond  of  Caution  for  a  Tp^tor  at  Lcm. 

1,  C,  CONSIDERING  that  upou  the  day 

of  B  was  served  and  cognosced, 

before  ,  nearest  agnate,  i.  e.  kins- 

man on  the  father's  side,  to  A — (mention  the  re^ 
htionsfiip  in  terms  of  the  retour') — and  that  by 
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law  tutors  and  eutatars  are  obliged  to  find  catl- 
tioa  to  be  accountable  for  their  intronii$sion$ ;  t 
THEREFORE  hereby  enact  and  oblige  myself, 
my  heirs,  executors  and  successors,  as  cautioners, 
Sureties  and  full  debtors  for  and  with  the  said  B, 
that  he  shall  make  just  count,  reckoning  and  pay- 
ihetiit  to  the  said  A,  or  to  his  heirs,  executors 
or  assignees,  for  his  whole  intromissions  with  the 
heritable  and  moveable  estate  belonging  to  the  said 
Ay  and  for  all  aind  every  part  thereof,  which,  ia 
▼irtue  of  his  office  of  tutory,  he  ought  and  should 
intromit  with;  and  that  under  the  penalty  of 
over  and  above  performance.  And  I 
the  said  B  not  only  bind  and  oblige  myself,  and 
my  heirs^  executors,  and  successors,  to  perfonn 
what  the  said  C  has  undertaken  for  me,  but  also 
to  relieve  my  said  cautioner  of  the  engagement* 
which  be  has  hereby  come  under  on  my  account, 
Akd  we  both  consent  to  the  registratio^t 
hereof  in  the  books  of  Council  and  Session,  or 
other  Judges' books  competent,  that  letters  of  horn- 
ing on  si^  days  charge,  and  all  other  diligence, 
may  pass  upon  a  decree  to  follow  hereon,  in  com** 
mon  form :  and  for  that  purpose  constitute 

our  procurators,  &e« 
In  witness  wJtereqfy  8^c. 

This  bond  being  received  by  the  clerk  to 
the  fervice,  and  the  tutor  having  given  his  oath 
VOL.  in.  R        * 
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de  fiddly  tb6  brieve  is  returned  to  the  Chancer^ 
fcy  the  clerk  of  fervice ;  of  which  the  following 
is  the  ftyle : 

Setaur  of  the  Str^e  of  a  Tutor  at  Law. 


Haec  mquisitio  facta  fuit  in  prfletorio  bui^i  de 
coram         uno  balivorum  dicti  burgi 
die  mensis         anno  Domini  ,  per  hos  pro- 

bos  et  fideles  homines  patriae  subscript,  {here  the 
Jury  are  named  and  destgned)--^QVi  jurati 
DicUNT,  magno  sacramento  interveniente,  quod 
B  est  propinquior  agnatus,  id  est,  consanguineus 
ex  parte  patris  diet.  A  (describe  the  relationship)  ; 
et  quod  excessit  setatem  viginti  quinque  annorum 
complet. ;  et  quod  est  rei  suse  providus,  et  po- 
*  teps  cavere  de  admiiiistratione  rei  aliense-;  etquod 
est  immediate  successurus  diet.  A  si  illi  conti- 
gerit  in  fata  decedere.  In  cujus  rei  testimo- 
nium, sigilla  quorundam  eorum  qui  diet,  mquisi- 
^tioni  intererant  sunt  appeusa ;  una  cum  brevi  S. 
0.  N.  Regis  direct,  intus  clausa,  nee  mon  cum 
subscriptione  clerici  dicti  burgi,  sub  inclusione 
sigilli  dicti  balivi,  loco,  die,  mense^  et  anno  prs&- 
. script. 

An  extract  of  this  retour  is  given  out  by  the 
clerks  of  chancery,  and  a  letter  of  tutory  is 
thereupon  expede  under  the  quarter  feal ;  of 
which  the  following  is  the  ftyle  : 


9 
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^ifl^  ofTvLtory  in  favour  of  a  Tutor  at  Law* 

Georgius,  &c.  Omnibus  probis  hominibus 
ad  quos  praesentes  literae  pervenerint,  salutem. 
(^lA  per  inquisitionem  de  mandato  nostro  per 
unum  baliyorum  nostri  burgi  de  factam, 

ad  capellam  nostram  retornatam,  compertum  esc 
quod  B  est  propinquior  agnatus,  i.  e.  consangui- 
neus,  ex  parte  patris  dicti  A  pupilli :  et  quod  ille 
propinquior  excessit  ^tatem  viginti  quinq.aimorum 
complet.;  et  quod  est  suae  rei  providus,  et  idoneus 
cavere  de  administratione  rei  alienae  ;  et  quod  ille 
propinquior  est  (velnon  est)  immediate  successurus 
diet*  A  pupiHo  si  illi  contigerit  in  fata  decedere. 
Igitur  fecimus,  constituimus,  et  ordinavimus,  te- 
noreque  praesentium  facimus,  constituimus,  et 

ORDINAMUS    diet.  B  TUTQREM  JLEGITIMUM  dict. 

A,  ac  administratorem  omnium  et  singularum  ter- 
rarum  ejus  hsereditatuai,annuorum  redituum,poS'^ 
sessionum,  bonorumq*  omnium  mobilium  et  im* 
mpbilium,  usque  ad  ejus  legitimam  ostatem.  Pro- 
viso TAMEN,  quod  dict.  B  tutor  legitimus  ante- 
dictus  faciat  et  perimplet  diet.  A  pupillo,  omnia  et 
singula  quae  tutor  legitimus  de  jure,  seu  regni  aos- 
tri  consuetudine,  facere  et  perimplere  tenetur,  et 
cum  ad  illius  legitimam  statem  attinet,  illi  et  pro- 
pinquioribiiis  suis  amicis  de  dictis  terris  annuls  re- 
ditibus  et  bonis,  fidele  computum  et  ratiocinium 
reddatt  Quare,  universis  et  singulis  iquorum  in- 
terest, vel  interesse  poterit,  stricte  praecipimus  et 

Rz. 
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mandamus,  quatenus  praefato  B.  tanquam  totorl 
legitimo  dicti  A  pupilli,  per  nos  specialiter  con- 
stitutor ejusque  factoribus  et  ministris,  m  omnibus 
et  singulis  diet,  officio  tutoris  legitimi  concernen- 
tibus  prompte  appareant,  respondeant,  et  inten« 
dant,  sub  omni  poena  quse  competere  potent  m 
hac  parte.  Datum  stib  testimonio  sigilK  per 
unionis  tractat.  custodiend.  et  in  Scotia  vice  et  loco 
magni  sigilU  ejusd.  utend.  ordinat.    Apud^,  &c. 

This  vefts  the  oflGice  of  tutor  in  law  in  the 
agnate,  and  authorifes  him  to  Si€t. 

■ 

;^.  Of  ffie  Appointment <>f  the  Tutor-Dative. 

Failing  of  any  nomination  by  the  father^ 
and  where  the  neareft  relation  on  the  fide  of 
the  father  has  negledted  for  a  year,  or  declined 
to  accept  of  the  office  of  tutor,  there  is  room 
for  the  TUTOR  dative,  who  is  named  by  his 
Majefty,  through  his  paternal  care  that  the 
eftate  and  affairs  of  the  pupil  may  not  fufFer. 
The  commiffion  pafles  the  quarter  feal,  on  % 
fignature  prefented  to  the  Barons  ;  and  to  pre- 
vent any  furreptitious  gifts  of  this  nature  from 
paffing,  the  Barons  require  either  the  confent 
of  thofe  intereiled  in  the  fucceffion  and  welfare 
ti  the  pupil  fubjoined  to  the  fignature,  or  they 
inuft  be  dted  in  an  adlion  before  the  Barons, 
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in  order  that  they  may  fee  the  gift  .paffed  19 
Exchequer.  The  fummons  given  to  the  near- 
eft  of  kin  proceeds  on  the  claufe  of  the  aft 
1672,  c.  2.  which  will  be  found  as  at  foot  of 
this  page ;  *  and  is  in  thefe  terms. 

Summons  for  chusing  a  Tutor-Dative^ 

George,  &c.  Whereas  it  is  humbly  meant 
and  shown  to  us  by  our  loyite  A,  son  of  the  de- 
ceased A,  that  he  is  within  the  years  of  pupillari- 
ty,  and  that  his  father  died  without  appointing 
tutors  to  him,  and  that  the  nearest  agnate  has  de- 
layed, for  more  than  a  year  since  the  death  of  the 
pursuer's  father,  to  serve  himself  tutor  at  law  tQ 
the  said  A^  so  that  he  is  at  preset  destitute  of 
any  one  to  govern  and  manage  his  person  and 


*  And  farther,  his  Majestie,  widi  advioe  aad  consent 
foresaid,  statutes  and  ordains,  that  all  gifbs  of  tutory  that 
shall  be  granted  hereafter  by  his  Majestie  or  his  exchequer, 
shall  proceed  upon  citation  of  the  minor's  nearest  of  kin  on 
both  sides,  at  the  instance  of  the  cravers  of  the  said  gifts  ; 
that  they  may  be  heard,  if  they  have  any  thii£^g  to  say  ar 
gainst  the  person  to  whom  the  gift  is  to  be  granted,  Gt  upon 
/consent  first  obtained  thereto,  under  the  hands  of  the  said 
xiearest  of  kin.  And  o/'dains  that  the  said  ^ifts  shall  bear 
expressly,  that  the  nearest  of  kin  were  cited,  or  consentca 
to  the  passing  of  the  said  gifts ;  certifying^  all  who  shall 
procure,  gifts  of  tutory  or  curatory  foresaid^  without  citation 
or  consent  of  the  saids  nearest  of  kin,  or  where  the  samin 
is  not  expressly  mentioned  thei^^in,  that  these  gifts  shall  b^ 
declared  null  and  void,  by  way  of  exception,  or  action,  at 
the  instance  of  any  person  who  shall  have  obtained  a  gift 
of  the  said  tutory  or  curatory,  conform  to  the  tenor  of  ^i<f 
present  act. 
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estate ;  that  the  pursuer  is  to  make  application  to 
us,  and  to  the  Barons  of  our  Court  of  Exchequer, 
for  a  gift  of  tutory  in  favour  of  B,  appointing  him 
tutor  dative  for  the  management  of  the  pursuer'^ 
estate  and  effects  ;  but  before  making  the  said  ap- 
plication, it  is  necessary,  in  terms  of  the  act  of 
parliament  ^672,  c.  2,  that  D  and  E  nearest  of 
kin  to  the  said  A  on  the  father's  side,  and  F  and 
G  nearest  of  kin  to  him  on  the  mother's  side, 
should  be  summoned  and  convened  before  the 
Lords  Barons  of  our  Court  of  Exchequer,  to 
HEAR  and  SEE  the  said  B  nominated,  appoint- 
ed, and  GIVEN  by  us,  tutor  dative  to  the^said 
minor,  in  virtue  of  our  royal  prerogative,  and  by 
the  said  Lords  Barons,  in  our  name,  to  manage 
and  govern  the  said  pupil  and  his  whole  estate 
and  effects,  both  real  and  personal,  during  his 
pupillarity ;  and  to  hear  and  see  a  gift  of  tutory 

passed  in  Exchequer  in  favour  of  the  said  B,  and 
faith  made  by  him,  and  caution  received  for  his 
faithful  administration,  conformably  to  the  laws 
and  daily  practice  oif  Scotland,  used  and  observed 
In  the  like  cases,  in  all  points. 

Pur  will  is  herefore,  and  we  charge  you, 
that  ye  lawfully  SUMMON,  warn,  and  charge 
the,  said  D,  E,  F,  and  G,  nearest  of  kin  to  the  said 
A,  both  on  the  part  of  his  father  and  mother,  per- 
sonally, or  at  their  respective  dwelling-places,  upon 
ai  days  warning,  to  compear  before  the  lords 

BARONS  of  our  said  COURT  of  exchequer,  at 

t-  •  '    ■  ^    ft 

EDINBURGH,  or  whcre  they  shall  happen  to  be 
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fat  the  time,  the  next  to  come, 

in  the  hour  of  cause,  with  continuation  of  days^ 
to  HEAR  and  SEE  the' said  B  nominated  and  aPp 
POINTED  TUTOR  UATivE  to  the  Said  A,  and  the 
said  gift  in  his  favour  passed  in  Exchequer,  and 
FAITH  MADE  and  CAUTION  fouud  for  his  faithful 
administration,  all  in  manner  before  mentioned  ; 
^OR  ELSE  to  allege  a  reasonable  cause  in  the  con- 
trary i  ;wiTH  cKRTiFiCATioii  tQ  them  if  they 
fail,  we,  our  said  Lords  Barons  of  our  Court  of 
Exchequer,  will  proceed  in  the  said  matter,  and 
nominate  and  appoint  the  said  B  to  be  tutor  focer 
$aid,'  AND  pass  a  gift  of  ti^tory  in  bis  favour,  ac- 
cordiQg  to  the  usual  piethod  ob&erved  in  such 
cases.  According  to  justice,  as  ye  will  answer  to 
us  thereupon.  Which  to  do,  we  commit  to  you, 
jointly  and  severally,  our  full  power  by  these  our 
letter$v  delivering  them  by  you,  duly  executed  and 

* 

indorsed,  again  to  the  bearer.  Given  nnder  our 
signet,  at  Edinburgh,  the  day  of 

and  of  our  reign  the  43d  year,  1 803* 

Having  raifed  and  executed  this  fummona 
againft  the  neareft  pf  kin,  the  figuature  is  prer 
pared. 

Signature  of  Tutory-Dative. 

Our  sovereign  lord,  considering  that  it 
tj>eIongs  to  his  Majesty  to  provide  tutors  to  persons 
who  are  minors,  and  within  the  years  of  pupiila^- 


I 
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rlty,  and  who  have  no  tutors  for  managing  and 
governing  their  person  and  estate,  and  thatthis 
Majesty's  lovite  A,  son  of  the  deceased  A,  is 
within  the  years  of  pupillarity,  and  destitute  of 
lawful  tutors ;  and  that,  conform  to  act  of 
Parliament,  his  Majesty's  lovite  B,  who  is  a  fit 
and  qualified,  person  to  exercise  and  discharge  thf 
said  trust,  has  caused  lawfully  warn  and  charge 
D  and  £,  two  of  the  nearest  of  kin  to  the  said  A  on 
the  father^s  side,  and  F  and  G,  two  of  his  nearer 
of  kin  on  the  mother's  side,  to  compear  before 
the  Lords  Barons  of  his  Majesty's  Exchequer  at 
a  certaui  day  now  past,  to  hear  and  see  tutors 
giv^en  to  the  said  A,  and  to  have  objected  to  the 
contrary,  if  they  had  any  just  ground  or  cause 
thereof,  and  to  hear  and  see  faith  made,  and  can-* 
tion  given  dejiddi  administraHone,  with  certifica- 
tion in  manner  mentioni^d  in  the  principal  letters 
laised  thereanent,  and  executions  thereof  pro« 
duced  in  presence  of  ttje  said  Lords  Barons,  and 
by  them  considered— (  JVken  the  signature  proceeds 
on  consent^  say^  in  place  of  what  relates  to  the 
summonS'^^^  has  obtained  a  consent  subscribed 
<^  by  and  two  of  the  nearest  of  kin 

***  of  the  said  pupil  on  the  father's  side ;  and 
**  and  two   of  the  nearest  of  kin  on  the 

mother's  $ide,  that  a  gift  of  tutory  dative  may. 

be  passed  by  our  said  Sovereign  Lord,  or  the 
^*  Barons  of  Exchequer,  in  favour  of  the  said 
**  for  managing  and  governing  the 

^*  said  A*^  person  and  estS»te>  during  hi^  pupilla- 


ge 
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,**  rity-j  a$  the  said  consent,  dated 
**  more  fully  bears.  '*)  Therefore,  our  Sove- 
reign Lord,  oqt  of  his  fatherly  care  over  all  mi- 
nors, with  the  special  advice  and  consent  of  H, 
Esq.  Lord  Chief  Baron  of  h|s^  Majesty's  said 
Court  of  Exchequer,  in  that  part  of  Great  Bri- 
tain called  Scotland,  and  remanent 
jLords  Barons  of  his  Majesty's  said  Court  of  Ex- 
chequer, ORDAINS  a  letter  of  tutory  dative  to  be 
passed  and  expede  under  his  quarter  seal  of  Scot- 
land, in  due  and  competent  form ;  constittIT'^ 
iNo,  NOMINATING,  aiid  APPOINTING,  as  his  Ma- 
jcsty,  with  consent  foresaid,  nojviinates,  con- 
stitutes, and  APPOINTS  the  said  B,  lawful  tutor 
and  administrator  to  the  said  A,  during  the  whole 
$pace  and  years  of  his  pupillarity,  for  managing 
and  governing  his  person  and  estate,  both  real 
and  personal,  either  presently  appertaining  and 
belonging  to  him,  or  that  hereafter  may  fall,  ap- 
pertain, accresce,  and  belong  to  him,  by  the  death 
of  any  of  his  predecessors,  kindred,  or  relations, 
.  or  in  any  other  manner  of  way ;  with  full  pow-. 
er,  as  tutor  and  administrator  foresaid,  to  intro- 
mit with  the  said  means  and  estate,  govern  and 
ihanage  the  said  pupil's  person  and  affairs,  and 
administer  therein  to  the  best,  and  to  his  said  pu- 
pil's utility,  profit  and  advantage  during  the  said 
space,  in  the  same  manner,  and  as  freely  in  all  re- 
spects, and  to  all  ends  and  purposes,  as  other  tu-^ 
tors-dative  of  the  law  have  done,  do,  or  may  do 
in  the  like  cases  j   requiring  hereby  all  persons 
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concerned,  to  answer,  obey,  and  make  payments 
to  him  as  tutor  foresaid  accordingly;  he  al- 
ways, before  expeding  of  this  present  tutory, 
finding  sufficient  caution  for  making  just  count, 
reckoning,  and  payment,  after  elapsing  and  ex- 
piring thereof,  to  his  said  pupil  and  his  curators, 
for  his  intromissions,  omissions,  and  commissions 
as  accords  of  the  law;  and  also  giving  his 
ozi\i  de  ^fideli  administraUone J  and  giving  up  in- 
ventory of  bis' said  pupil's  goods  and  estate,  con- 
form to  act  of  Parliament  made  thereanent  in  all 
points ;  and  that  the  said  letters  of  tutory  be 
extended  in  ample  form,  with  all  clauses  needful* 

6lV£N  at  EDINBURGH,  &C. 

•V 

This  fignature  is  extended  on  fiamped 
paper,  indorfed  by  a  writer  to  the  fignet,  and 
prefented  to  the  Barons,  by  whom  it  is  reviled, 
and  a  compofition  of  lO  merks  paid.  It  is, 
after  being  pafled  by  the  Barons,  recorded  in 
the  King's  remembrancer's  oflSce,  where  a  copy 
is  left ;  and  being  cafheted,  which  is  equiva- 
lent to  his  Majefty's  fuperfcription,  it  becomes 
the  warrant  of  a  gift  of  tutory-dative  j  which 
gift  is  prepared  by  the  clerks  in  Chancery, 
Previous  to  this,  however,  the  tutor  muft  find 
caution  for  his  intromiffions.  The  bond  is  in 
this  form. 
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Bond  of  Caution  for  a  Tutor-Dative. 

I,  B,  as  principal,  and  C,  as  cautioner  with  and 
lor  me,  considering  that  our  Sovereign  Lord 
the  King,  with  consent  of  the  Right  Honourable 
the  Barons  of  his  Majesty's  Court  of  Exchequer, 
have  NOMINATED  and  appointed  me  the  said  B» 
to  be  tutor-dative  to  A,  during  the  whole  space  of 
hi^  pupillarity,  for  managing  his  person  and  estate, 
real  and  personal,  either  presently  pertaining,  or 
that  may  hereaftexw  pertain  and  belong  to  him, 
with  full  power  to  me  the  said  B,  as  tutor  fore- 
said, to  manage  and  govern  the  affairs  of  the  said 
pupil  to  the  best  advantage  during  the  said  space, 
as  is  more  fully  contained  in  the  wid  gift  of  tu- 
tory,  dated  ,  therefore  the  said  B,  as  prin- 

cipal, and  the  said  C,  as  cautioner  and  surety 
with  and  for  me,  do  hereby  bind  and  oblige  our- 
selves, our  heirs,  executors,  and  successors  whom- 
soever, that  the  said  B  shall  make  just  count, 
reckoning,  and  payment  to  the  said  pupil,  when 
he  shall  arrive  at  the  age  of  14  years  (or  12  if  a 
female)  complete,  of  my  intromissions,  omissions, 
and  commissions,  as  accords  of  the  law;  and 
that  I  shall  give  up  inventories  of  the  said  pupil's 
whole  means  and  estate,  both  heritable  and  move- 
able, conform  to  and  in  terms  of  the  act  of  Parlia- 
ment made  thereanent  in  all  points ;  and  tha( 
pnder  the  penalty  of  •  Sterling  ia 

case*  of  failure,   over    and   above   performance. 


I 
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And  I,  the  said  B,  bind  and  oblige  me,  my  heirs, 
executors,  and  successors,  to  free  and  relieve  the 
said  C  and  his  foresaids,  of  their  cautionary  obliga- 
tion, and  of  all  loss,  damage,  or  expense,  which 
he  or  they  may  sustain  hereby.  And  we  con- 
sent to  the  REGISTRATION  hcrcof  in  the  books 
of  Council  and  Session,  or  other  Judges'  books 
competent,  that  letters  of  horning,  on  six  days 
charge,  and  all  other  execution,  may  follow  on  a 
decree  to  be  interponed  hereto  in  common  form : 
And  for  that  purpose  we  constitute 

our  procurators,  &c. 
In  mtness  whereof ^  <§r. 

The  letters  of  tutory-dative,  excepting  in 
the  claufes  of  form,  are  a  mere  tranicript  of  the 
lignature,  and  are  prepared  by  the  clerks  in 
Chancery  in  this  form : 

Letters  of  Ttitory-Dative. 

Georgius,  &c.  Omnibus  probis  hominibus 
ad  quos  prsesentes  literac  nostrae  pervenerint,  salu- 
T£M.  Sciatis,  cum  ad  oiHcium  regale  incumbit  pu* 
pillis  et  minoribus  annis  constitutis,  legitimis  tuto* 
ribus  et  defensoribus  carentibus,  ne  eorum  terrse 
et  hsereditates  bona  et  possessiones  alienentur,  dis- 
sipentur,  et  in  extraneos  usus  transferantur,  de 
remedio  et  auxilio  opportuno  providere,  et  intelli- 
gentes  dilectum  nostrum  A,  de  legitimis  tutoribus 
et  defensoribus  destitutum  esse.    £t  quod  sunt 


i 
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duo  proximi  consanguine!  ex  parte  patris,  et  duo 
proximi  consanguine!  ex  patre  matris  ejus  legitU 
mi  summonid  et  citati  ad  audendum  tutores  no- 
minatos  et  constitutes,  pro  gubernarione  diet.  A 
ejusque  bonorum  et  negotiorum  ;  et  nos  cupien* 
tes  tutoremei  proyidere :-  Igitur^  nos  aim  avisa- 
mento  et  consensu,  &c. — {the  names  qfike  bar(ms\ 

JFACIMUS,    CONSTITUIMUS,   et  ORDINAMUS,  dileC- 

turn  nostrum  B  tutorem  dativum  diet.  A  pupilli, 
et  admini&tratorem  omnium  et  singularum  terra- 
rum  suarum^  haereditatum,  possessionum,  bono- 
rum omnium,  mobilium  et  immobilium,  usque  ad 
ejus  legitimani  pervenerit  aetatem,  proviso  tamen 
quod  diet.  B»  tutor  dativus  antedict.  faciat  et 
perimpleat  dicto  A  pupillo  omnia  et  singula  quse 
tutor  dadvus  de  jure,  sen  regni  nostri  consuetu- 
dine,  facere  et  perimplere  teneatur.  £t  cii^m  ad 
ipsius  legitimam  pervenerit  setatem,  sibi  et  pro- 
pinquioribus  suis  amicis,  de  diet,  terris,  firmis,  re- 
didbus,  et  bonis,  6dele  computum  et  ratiocinium 
reddat.  Quare  universis  et  singulis  quorum  in- 
terest vel  interesse  poterit,  stricte  praEcipimns  man- 
damus quatenus  pra&fato  A,  tanquam  tutoridativo 
nostri  A  pupilli  per  nos  specialiter  consdtut.  ejus- 
que factoribus^  et  ministris  in  omnibus  et  singulia 
diet,  officio  tutor!  dativi  concernen.  prompte  pare- 
ant,  respondeant,  et  intendant,  sub  omni  poena 
qux  competere  potere  in  hac  parte.  Datum  sub 
test.  sig.  per  un.  tract,  custodiend.  et  in  Scotia 
vice,  et  loco  magni  sigilli  ejusd.  utend.  ordinat. 
Apud  Edinburgum,  &c. 
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Per  signacoram  signo  vice  manos  S.  D.  N. 
Regis  supra  signal,  nee  non  manibus 
quorundam  scaccarii  baronum  subscript* 

4.  OfOuxmng  of  Curators  by  a  Minor. 

.  The  minor,  unleis  curators  have  been  naiBed 
*by  his  &ther,  may  act  for  himielf ;  but  vt^here 
(as  on  all  occafions  it  certain! j  ought  to  be, 
when  no  curators  have  been  named  by  the  fa- 
ther] the  minor  is  difpofed  to  manage  his  af- 
fairs by  the  advice  and  under  the  control  of 
curators,  he  muft  apply  to  the  judge  ordinary, 
who,  by  the  the  act  1 555^  c.  S5.  *  is  empow- 
ered to  give .  curators  to  the  nunor.  This  is 
attained  by  an  a^on  of  the  following  tenon 


*  This  act  is  in  the  following  tenns :  Item,  Because  it  is 
understoodin  that  be  the  giving  of  curators  to  minores  bie 
sundrte  judges,  there  hes  beene  great  skaith  sustained  be  the 
saidis  minores,  therefor  it  is  statute  and  ordained,  that,  in 
all  time  cuming,  quhen  onie  minor  passis  the  zeires  of  hii 
tutorie,  and  desires  curators,  that  he  cume  before  his  judge- 
ordinar,  and  desire  of  him  ane  summons  or  edict  to  warne 
twa  at  the  least  of  the  most  honest  and  famous  of  the  minor's 
kin,  and  all  uthers  havand  interesse,  quhilk  sal  be  warned 
lauchfullie :  That  is  to  say,  the  several  persones  personallie, 
or  at  their  dwelling  places,  givand  ane  copie  to  their  wives 
or  servandes,  or  affixand  on  their  zettes  or  doors,  and  uthers 
havand  interesse,  generallie,  at  the  mercate  croce  of  tlie  head 
burgh  of  the  shire  quhair  the  said  minores  hes  their  landes 
or  gudes,  to  compeir  at  ane  certain  daye,  upon  nine  dayes 
warning  at  the  least,  to  heare  and  see  the  curatores  desired 
be  the  said  minor  to  be  given  to  him  unto  his  perfite  age  of 
twenty-ane  zeires,  and  caution  fundin  de  Jideli  admimUra" 
fione  ;  quhilk  is  beand  given  in  manner  foresaide,  they  sail 
QOt  be  revoked  nor  discharged,  nor  uthers  chosen  to  the  mi« 
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.  A,  advocate,  his  Majesty's  sheriff-depute  for  the 
^shire  of  ,  &c.    Shown  to. me  by  A,  that  the 

.  coipplainer  being  past  the  age  of  pupillarity,  it  is 
.necessary  for  him.  to  choose  curators,  te»i  arf  lites 
quam  ad  negotia^  for  the  proper  management  of 
his  affairs  during  his  minority,  and  also  to  have 
complete  inventories  of  his  estate  and  efifects  made 
.up,  in  terms  of  the  statute  1555,  c.  35,  and  1672, 
c.  2 1.  THi.REFORE,  it  is  my  will,  and  I  charge 
you^  that  ye  lawfully  summon,  warn,  and  charge 
D  and  £,  as  nearest  in  kin  to  the  said  minor  on 
the  father's  side,  and  F  and  G,  his  nearest  in  kin 
on  the  mother's  side,  personally,  or  at  their  re- 
spective dwelling-places,  and  all  others  having  or 
pretending  to  have  interest  in  the  said  matter,  edic- 
tally,  bv  open  proclamation  at  the  market-cross  of 

,  all  to  compear  before  me  upon  the 
'day  of  in  the  hour  of  cause,  to 

'  answer  at  the  instance  of  the  s^id  minor  :  That  is 
to  say,  to  hear  and  see  curators  elected,  nominated 
and  chosen,  decerned,  authorised,  and  given  to  the 
said  minor,  and  decerned  and  authorised  to  ma- 
nage and  govern  the  whole  estate  and  effects  of 


tior^  unto  the  time  they  be  called  before  the  Lords  of  our 
Council,  and  uther  judges  ordinar,  at  the  will  of  the  bairne, 
to  hear  and  see  them  discharged  and  revoked  for  reasonable 
causes :  Quhilkis  being  fundin  of  veritie,  they  thai  to  be 
discharged,  and  uthers  curatores  given  in  their  places  be  th€ 
•rders  foresaid,  with  caution,  andna  utherwise. 
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the  said  nunor,  with  the  powers  usually  conferred 
on  curators  in  such  cases ;  and  also  to  concur  with 
the  said  curators  in  making  up  a  just  and  true  in- 
ventory of  the  said  minor  his  means  and  estate, 
and  to  subscribe  three  duplicates  thereof,  and  to 
see  every  thing  done  in  regard  to  it  which,  by  the 
said  act  1672,  c.  2.  entitled,  '*  Act  anent  pupils 
and  minors,  and  their  tutors  and  curators,  "  is  di- 
rected, or  else  to  allege  a  reasonable  cause  in  the 
contrary ;  with  certification  that  I  will  coii- 
cur  myself,  or  delegate  some  person  to  concur 
with  the  said  curators,  in  making  up  the  said  in- 
ventories, subscribe  three  duplicates  thereof,  hi' 
terpone  my  authority  thereto,  ordain  them  to  be 
recorded  in  my  court  books  and  acts,  one  or  more, 
to  be  made  out  thereupon,  making  mention  of 
the  production  of  the  same  ;  and,  in  general,  to 
see  every  thing  done  relative  thereto  that  is  pre- 
scribed by  the  act  of  parliament.  Accordino 
to  JUSTICE,  &c.     Given,  &c. 

Where  any  of  the  nearest  of  kin  are  out  of 
the  jurisdiction,  they  may  be  cited  on  letters  of 
supplement. 

Letters  of  Swpplement  at  the  instance  of  a  Minor 
for  citing  the  nearest  of  Kin. 

George,  &e.  Whereas  it  is  humbly  meant 
and  shown  to  us,  by  our  lovite  A^  That  he. 


i 
I 
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upon  the  obtained  an  ^dict  of  curatory 

at 

bis  instance  from  the  sheriff-depute  of  for 

citing  C  and  D,  as  nearest  of  kin  to  him  on  the  fa- 
ther's side,  and  £  and  F,  nearest  of  kin  to  him  on 
the  mother's  side^  and  all  others  having  interest^ 
before  the  said  sheriff-depute,  or  his  substitute,  to 
hear  and  see  curators  nominated,  elected,  and  cho^- 
sen  by  him)  and  decerned  and  ordained  by  the  said 
.  sheriff-depute,  or  his  substitute,  as  the  said  edict 
bears.  But  in  regard  the  said  C,  D,  £  and  F^ 
reside  at  present  furth  of  the  jurisdiction  of  the 
said  sheriff-depute,  and  cannot  be  cited  in  \\t* 
tue  of  the  said  edict,  Therefore  it  is  necessary 
that  these  our  letters,  in  supplement  thereof,  should 
be  directed,  at  the  complainer's  instance,  in  man- 
ner underwritten. 

Our  will  is  herefore,  that,  on  sight  hereof^ 
ye  pass,  and  in  our  name  and  authority  (in  sup* 
plement  of  the  foresaid  precept),  lawfully  sum- 
mon, WARN  and  CHARGE  the  said  C,  D,  £  andF^ 
personally,  or  at  their  respective  dwelling-places. 
To  compear  before  the  said  sheriff-depute,  or  his 
substitutes,  at  ,  within  their  ordinary  court- 

place  where  they  are  in  use  to  sic  for  the  admi^ 
nistration  of  justice,  the  day  of 

in  the  hour  of  cause,  with  continuation  of  days 
TO  JSEAR  and  see  curators  elected,  chosen,  and 
decerned  and  ordained,  and  appointed,  in  manner 
mentioned  in  the  said  edict  i  and  also  to  concur 

VOL.  uu  S  * 
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isffiih  the  said  curator  in  making  up  inventories*  ot 
the  estate  and  effects  of  the  minor,  in  manner 
therein  specified  ;  or  else  to  allege  a  reasonable 
cause  to  the  contrary ;  with  certification  as  effeirs* 
According  to  justice,  as  ye  will  answer  to  us 
thereupon.  Which  to  do,  we  commit  to  you^ 
jointly  and  severaHy,  our  fall  power,  by  these  our 
letters,  delivering  them  by  you,  duly  executed 
and  indorsed,  again  to  the  bearer.  Given  under 
our  signet,  at  Edinburgh,  the  day  of 

and  43d  year  of  our  reign,  iSoj*^ 

This  passes  on  a  bill ;  which  bill  requires' 
no  warrant,  and  is  granted  of  course. 

JProcedure  an  the  above  E£ct 

WTien  the  diet  of  compearance  is  elapsed^ 
the  edict  is  called  in  court ;  the  minor  appears 
at  the  bar  with  his  procurator,  and  declares,  in 
presence  of  the  Judge,  that  he  is  past  the  years 
of  pupillarity,  and  that  he  makes  choice  of  B 
to  be  his  curator,  and  is  desirous  of  freeing  him 
from  omissions,  and  from  any  obligation  to  ac- 
count further  than  for  his  actual  intromissions. 
And,  where  there  are  more  than  one  curator 
chosen^  he  declares  them  not  liable  singuli 
in  soHdnm^  but  each  only  for  his  own  actual  in- 
tromissions. Minutes  to  that  effect  having  been 
made  out,  are  then  signed  by  the  minor.     The 
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jperson  named  to  the  office  must  also  be  pre-^ 
sent,  and  declare  his  acceptance  of  the  office, 
when  the  Judge  takes  his  oath  de  fiddi  admini^ 
itratione ;  Which  acceptance  and  oath  is  signed 
by  the  curator  and  Judge.  The  curator  then 
finds  caution  by  a  bond  in  these  terms : 

Bond  of  Caution  Jor  a  Curator. 

\i  C,  coNSiDERiNG  that,  in  the  edict  of  cura^i 
tory,  and  process  for  giving  up  inventories,  enter- 
ed and  presented  before  the  sheriff  of  the  county 
<Jf  ,  at  the  instance  of  A,  son  of  the  de^ 

ceased  A,  procreated  of  the  marriage  betwixt  him 
and  L,  his  spouse,  the  said  A  nominated,  elected^ 
and  made  choice  of  B,  to  be  his  sole  curator  dur* 
ing  the  whole  time  of  his  minority  ;  and  he  was 
accordingly,  on  the  day  of 

last,  decerned  and  authorised  to  be  sole  and  only 
curator,  tarn  ad  Utes  quam  ad  negotia,  to  the  said 
A,  by  the  said  sheriff,  who  also  appointed  the  said 
B  to  find  caution  to  the  effect  underwritten : 
Therefore  I  hereby  enact,  bind,  and  oblige 
myself,  my  heirs,  executors,  and  successors,  as 
cautioner  and  surety  acted  in  the  sheriff-court 
books  of  ,  for  the  said  B,  curator  fore- 

said, that  he  shall  faithfully  administer  the  said 
office  of  curatory,  and  shall  make  just  count  and 
reckoning  and  payment  to  the  said  A,  and  his 
heirs,  executors,  and  assignees,  of  his  whole  in- 
Iromissions  with  his  estate,  means,  and  effects,  as^ 
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curator  to  him,  and  that  under  the  penalty  of 

.  And  I  CONSENT  to  the  registra- 
tion  hereof  in  the  books  of  Council  and  Session, 
or  other  Judges'  books  competent,  that  letters  of 
horning,  on  six  days  charge,  and  all  other  execu** 
tion  may  pass  on  a  decree  to  follow  hereon,  iii 
common  form.  And  for  that  purpose  I  consti- 
tute my  procurators,  &c. 
In  mtness  "whereof^  ^c. 

Procedure. 

m 

Caution  being  found,  the  judge  decerns  the 
perfon  chofen  to  be  curator  to  the  minor.  The 
next  ftep  is  the  prefenting  of  a  minute,  pray- 
ing that  the  judge  may  delegate  a  proper  pw* 
fon  to  concur  with  the  curator  in  making  up 
an  inventory  of  the  minor's  eftate ;  and  this 
prayer  is  granted  by  the  judge,  who  names  a 
perfon  for  the  purpofe  of  preparing  the  invent 
tory. 

The  inventory  is  then  made  up  in  the  form 
which  wUl  be  immediately  explained;  and 
three  copies  being  prepared,  they  are  produc- 
ed, with  a  minute  in  the  name  of  the  curator 
and  delegate  named  by  the  judge,  craving  the . 
judge  to  receive  the  inventories,  interpone  his 
authority  thereto,  and  ordain  them  to  be  re- 
corded in  the  court-books  and  ads  to  be  made 
thereupon,  mentioning  the  pr6du<aion  j  and  in 
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general  to  do  whatever  is  required  by  the  ad; 
1672.  On  this  applicadon  an  interlocutpr  in 
the  following  tenns  is  pronounced  : 

Having  <;onsidercd  the  foregoing  miQute^  I  re- 
ceive the  inveniories  of  the  said  minor  his  mean^ 
and  estate  by  three  duplicates,  inrerpone  my  au« 
thority  thereto,  ordain  them  to  be  recorded  in 
my  court  books^  and  acts  one  or  more  to  be 
made  out  thereupon,  mentioning  the  production 
of  the  same ;  and  appoint  each  of  the  said  dupli- 
cates to  be  subscribed  by  the  clerk  of  court,  as  by 
the  before  recited  act  of  Parliament  is  directed. 

The  2iGt^  which  is  extracted,  contains  the  in- 
ventories  and  whole  proceedings,  and  is  the 
tide  of  the  curator's  authority. 

Where  tfie  Minor  and  Curator  do  not  appear  in 

Court. 

If  the  minor  lives  at  a  diftance,  or  does  not 
appear  in  court,  he  muft  execute  a  nomination, 
which  is  produced  to  the  judge. 

Nomination  of  a  Curator  by  a  Minor. 

I,  A,  only  son  of  the  deceased  A,  being  now 
past  the  age  of  fourteen  years  complete,  and  be- 
ing satisfied  of  the  fidelity  and  capacity  of  B,  for 
managing  my  affairs  during  my  minority,   no- 
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therefore  hereby  nominate,  constitute,  and 
APPOINT  the  said  B,  to  be  curator  to  me  during 
my  minority,  as  said  is,  with  full  power  to  bim  to 
give  up  judicial  inventories  of  my  whole  means 
and  estate,  heritable  and  moveable,  and  to  intro- 
mit therewith,  and  manage  the  same  for  my  be* 
hoof;  and  in  general,  to  do  every  thing  compe- 
tent  to  curators  in  the  like  cases  i  with  this  qua- 
lity, that  my  said  curator  shall  not  be  liable  for 
omissions,  but  only  for  his  actual  intromissions. 
And  I  CONSENT  to  the  registration  hereof 
in  the  books  of  Council  and  Session,  or  other 
judges'  books  competent,  therein  to  remain  for 
prt^servation.  Ai^d  for  this  purpose  I  consti- 
tute 

my  PROCURATORS,  &c. 

In  imtness  "whereof^  S^c^ 

When  this  is  prefented  in  court,  the  curator 
may  appear  and  be  sworn  into  his  oflSce ;  but, 
if  he  be  at  a  diftance,  or  if  it  be  more  agreeable 
to  him,  a  commiflion  will  be  given  for  taking 
his  oath,  and  attefting  his  acceptance. 

Proceedings  before  (fie  Court  of  Session. 

It  will  fcarcely  be  neceflary,  after  the  expla- 
nation that  has  been  given  of  the  proceeding? 
before  the  Judge-Ordinary,  to  do  more  than 
give  the  form  pf  the  fuinmons  when  the  busit 
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neis  is  to  be  conduced  before  the  Coutt  of 
Seflion. 

Summons  against  the  nearest  of  Kin  oftlie  Minor 

for  choosing  Curators. 

George,  &c.     Whereas  it  is  humbly  meant 
and  shown  to  us,  by  our  lovite  A,  only  son  of 
the  deceased  A,  that  being  past  the  age  of  pupil- 
larity^  it  is  necessary  for  him  to  choose  curators 
for  the  proper  management  of  his  affairs  during 
his  minority,  and  also  to  have  complete  invento- 
ries of  his  estate   and   effects   made  up:    And 
therefore,  in  terms  of  the  statutes  1555,  c.  35^ 
and  1672,  c.  2,  our  Lords  of  Council  and  Session 
ought  and  should  decern   and  ordain  those 
persons  to  be  nominated  and  chosen  by  the  said 
minor  to  be  curators  to  him  during  the  space  of 
his  minority;   And,  for  that  purpose,  C  and  D, 
nearest  of  kin  to  the  said  A,  on  the  father's  side, 
and.E  and  F,  nearest  of  kin  to  him  on  the  mo- 
ther's side,  and  all  others  having,  or  pre  ending 
to  have  interest  in  the  choice  of  the  said  curators, 
jought  and  should  be  summoned  xo  compear 
before  our  said  Lords,  to  hear  and  see  the  said 
4:urators  nominated,  elected,  and  chosen,  by  the 
said  minor,  and  decerned  and  authorii^ed  by  our 
said  Lords  to  manage  and  govern  the  whole  estate 
and  effects  of  the  said  minor,  with   the  powers, 
usually  conferred  upon  curators  in   such  cases, 
>a9d  ^Iso  to  concur  with  such  curators  as  sn^ll  b? 
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$0  elected  and  chosen,  and  decerned  and  autfaorig* 
ed  to  act  in  making  up  a  just,  true,  and  complete 
inventory  of  the  said  minor's  heritable  and  move* 
able  estate,  means,  and  effects,  and  to  subscribe 
three  copies  thereof,  and  to  hear  and  see  faith 
made,  and  caution  received,  for  the  faithful  ad- 
ministration of  the  said  curator,  all  in  terms  of, 
and  agreeable  to  the  acts  of  ,]^arliament  before 
mentioned,  and  laws  and  daily  practice  of  Scot- 
land,  used  and  observed  in  the  like  cases  in  all 
points. 

Our  will  is  herefore,  that,  on  sight  here- 
of, ye  pass,  and,  in  our  name  and  authority,  law- 
fully SUMMON,  WARN,  and  CHARGE  the  said 
C,  D,  E,  and  F,  the  nearest  of  kin  of  the  said 
minor  on  the  father  and  mother's  side,  personally, 
or  at  their  respective  dwelling  places,  and  all  others 
having,  or  pretending  to  have  interest  in  the  said 
matter,  by  open  proclamation  at  the  market-cross 
of  ,  and  other  places  needful,  all  upon 

2 1  and  6  days  warning,  for  first  and  second  diets, 
to  compear  before  our  said  Lords  of  Council  and 
Session,  at  Edinburgh,  or  where  it  shall  happen 
them  to  be  for  the  time,  the  and  , 

in  the  hour  of  cause,  with  continuation  of  days, 
to  hear  and  see  curators  nominated  and  elected, 
and  decerned  and  authorised  to  act,  faith  made, 
and  caution  received,  in  manner  foresaid;  arid 
also  to  concur  with  the  said  curators  in  making 
up  the  foresaid  inventories ;  or  else  to  allege  a 
^-casonab^e  cause  in  the  contrary ;   with  cert^ 


FiCATiON  to  them,  if  they  fail,  our  said  Lords 
will  decern  and  authorise  $uch  persons  to  be  cu-^ 
rators  to  the  said  minor  as  shall  be  elected  and 
chosen  by  him,  and  will  concur  or  delegate  some 
proper  person  to  concur  with  the  said  curator  in 
making  up  the  said  inventory,  and  interpone  their 
authority  to  such  measures  as  are  necessary  in 
the  premises.  According  to  Justice,  as  ye  will 
answer  to  us  thereupon.  Which  to  do,  wer 
commit  to  you,,  jointly  and  severally,  our  full 
power,  by  these  our  letters,  delivering  them  by 
you,  duly  executed  and  indorsed,  again  to  the 
bearer.  Given  under  pur  signet,  at  Edinburgh, 
the  day  of  ,  and  43d  year  of 

our  reign,  1803. 

The  examples  I  have  given  of  the  diflferent 
manners  in  which  the  offices  of  tutory  and  cu-» 
ratory  may  be  c6nftituted,  will  have  explsuned 
^11  that  relates  to  the  conftitutipn  of  thefe  p£» 
lices ;  and  J  fliall  now  proceed  to  the  next  di- 
vifion  of  the  fubje<S,  in  which  we  are  to  take 
up  the  forms  explanatory  of  the  adings  of  the 
tutor  or  curator. 

2,  OF  THE  PROCEEDINGS  OF  THE  TUTOU 

OR  CURATOR. 

Under  this  branch  I  fhall  take  notice  of 
what  will  moft  commonly  occur  in  the  pro- 
ceedings of  tutors  or  curators,  and  which  may 
be  confidered  as  peculiar  to  their  fituation. 
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!•  Making  up  qftlie  Inventory. 

The  moft  material  of  thefe  proceedings  is 
the  making  up  of  the  tutorial  and  curatorial 
inventory ;  and  the  firft  ftep  taken  by  tutors, 
whether  they  be  named  by  the  father  or  are 
tutors  at  law,  or  tutors-dative,  or  curators,  is  to 
make  up  an  inventory  of  the  eftate  of  the  mi- 
nor. This  is  done  under  the  directions  of  the 
adt  1672,  c.  2.  *     The  aft  fuppofes  that  this 


*  jict  concerning  Pupils  and  Minors^  and  their  Tutors  and 

Curators,  2B*  June  167 2» 

Our  Soveraign  Lord,  considering  the  great  prejudice  and 
iDCODTenience  befalling  to  pupils  and  others,  who  cannot  pro- 
Tide  for  or  defend  themselves^  that  their  tutors  or  curators 
have  immediat  access  to  their  charter-chests,  or  writs,  evi- 
dents,  and  securities  of  their  lands,  sums  of  money,  and 
others  belonging  to  them,  which  they  may  embezle,  sup- 
piress,  or  by  coMusioa  give,  to  their  debitors  or  other  parties 
jnteres^sed,  without  just  satisfaction ;  or  otherwise  having 
gotten  satisfaction,  there  is  no  mean  by  which  a  charge  can 
be  made  up  again&t  the  saids  tutors  and  curators ;  but  them* 
selves,  when  they  are  brought  to  an  accompt,  make  both 
<heir  own  charge  and  discharge;  and  in  case  of  their  de- 
cease, they  who  succeed  to  them,  for  the  most  part  can 
have  no  charge  made  up  against  them  at  all :  For  remeed 
whereof,  his  Majesty,  with  advice  and  consent  of  his  estate! 
of  Parliament,  statutes,  ordains,  and  declares,  that  no  tutor 
or  curator  of  any  pupil,  minor,  idiot,  or  furious  person,  to 
be  named  or  designed  in  any  time  coming,  or  who  is  hot 
actually  stated  and  entered  jn  the  said  office,  shall  have 
power  or  authority  to  exercise  the  said  office  of  tutor  or 
curator,  or  to  meddle  with  the  writs,  evidents,  means,  and 
estate  of  the  saids  pupils,  minors,  idiots,  or  furious  persons^ 
imlil  first  an  invfsntar  be  made  up,  in  maimer  after  specified^ 
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inventory  may  be  made  up  under  the  infpec- 
tion,  and  whh  the  concurrence  of  the  neareft 
of  kill ;  but  that  is  not  to  be  expected  j  and 


by  the  said  tutors  and  curators,  with  consent  of  the  nearest 
of  kin  on  the  father's  side,  and  the  nearest  of  kin  on  the 
mother's  side,  ^vho  shall  be  majors,  and  within  the  kingdom 
for  the  time ;  which  inventar  shall  be  subscribed  by  the 
«aids  tutors  and  curators,  and  the  saids  nearest  of  kin,  abd 
^ne  subscribed  double  thereof  keeped  by  the  saids  tutors 
,and  curators,  another  by  the  nearest  of  kin  on  the  father'ij 
«ide,  and  the  third  by  the  nearest  of  kin  on  the  mother^* 
«ide:  All  which  subscribed  duplicats  shall  be  Judicially 
produced  before  the  judge-ordinar  of  the  place  where  the 
pupil,  minor,  idiot,  or  furious  person  their  cheif  residence  is, 
and  an  act  made  upon  production  thereof,  bearing  the  pro- 
duction of  the  inventar,  and  expressing  the  names  of  the 
persons  subscribers  thereof,  and  in  whose  custody  the  same 
were  left,  and  that  the  duplicats  be  also  subscribed  by  the 
clerk  of  court,  that  they  may  not  be  altered  thereafter: 
And  in  case  the  nearest  of  kin  on  both  sides  will  not  concur 
in  making  up  the  inventar  in  manner  foresaid,  the  said  tu- 
tors and  curators  shall  raise  summonds  at  their  instaQce  be> 
fore  the  said  judges  ordinar  respective ^  for  suraraonding  the 
nearest  of  kin  that  are  majors,  and  within  the  country,  upon 
either  side,  for  decerfling  them  to  concur  in  making  up  of 
the  inventar  in  manner  foresaid ;  and  in  case  they  compear 
not,  or  do  not  concur,  as  said  is,  with  certification,  the  said 
inventar  shall  be  made  up  by  the  said  tutor  or  curator,  with 
advice  and  consent  of  the  judge  ordinar,  or  any  whom  he 
shall  delegate  or  appoint,  who  shall  subscribe  three  dupli- 
cats of  the  said  inventar  with  the  saids  tutors  or  curators, 
whereupon  a  judicial  act  shall  be  made,  and  the  dapli^. 
cats  subscribed  by  the  clerk,  in  the  same  manner  as  if  the 
nearest  of  kin  had  concurred,  and  a  duplicat  thereof  shall 
be  keeped  by  the  said  tutors  and  curators,  and  the  other 
two  duplicats  shall  remain  in  the  clerk's  hands,  to  be  deli*, 
vered  to  the  nearest  of  kin  on  the  father  and  mother's 
sides,  being  closed  up  and  sealed  by  the  said  tutors  or  cu-. 
rators,  and  the  person  delegate  for  making  the  said  inven-r 
^ar,  s&  said  is ;   which  inventar  shall  contain  the  names  an^ 

desigT 
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therefore  the  alternative  provided  by  the  ad: 
muft  be  reforted  to,  which  is  to  fummon  the 
neareft  of  kin  to  concur,  and,  in  cafe  of  their 


designations  of  the  lands  belonging  to  the  pupils,  minors^ 
and  others  foresaid,  and  the  bands,  compts,  and  tickets  due 
to  them,  and  sums  tneretn  contained,  and  their  moveables, 
as  well  heirsliip  moveables  as  other  moveaUes :  And  in  cas^ 
that  thereatler  any  other  lands,  debts,  sums  of  money,  or 
other  goods  and  geir  whatsoever  belonging,  or  that  may 
happen  to  belong  to  the  said  pupils,  minors,  idiots,  or  fu* 
rioas  persons,  shall  come  to  the  knowledge  of  the  said  tu- 
tors or  curators,  so  that  they  may  attain  to  the  possessions 
thereof;  in  that  case,  and  within  the  space  of  two  montha 
after  they  attain  to  the  possession  of  the  samine,  they  shall 
eek  the  same  to  the  foresaid  inventar,  and  make  a  judicial 
act  thereupon  in  the  hands  of  the  clerk  of  Court,  where  the 
principal  inventar  was  made,  and  shall  leave  two  dupUcats 
of  the  said  eek  or  eeks,  one  or  more,  sealed  as  said  is,  in  the 
hands 'of  the  said  clerk,  for  the  use  of  tlie  nearest  of  kin  as  said 
is.  And  it  is  hereby  further  declared,  tliat  the  debtors  of 
the  pupils,  minors,  idiots,  or  furious  persons,  shall  not  be 
obliged  to  make  payment  to  the  tutors  or  curators  of  the 
a$aid  persons,  of  any  suras  due  by  them,  unlesse  the  said 
tutor  or  curator  'show  to  the  said  debtors,  that  tlie  sums  or 
goods  demanded  from  them,  are  contained  in  the  saids  in* , 
ventars  or  eeks,  subscribed  by  the  said  nearest  of  kin,  or  by 
the  clerk  of  court  in  manner  respective  foresaid :  And  it  is 
hereby  farther  declared,  that  if  the  saids  tutors  or  curators 
shall  fallzie  in  makiug  up  the  saids  inventars  and  eekij,  ia 
manner  above  written,  they  shall  be  lyable  both  for  intro- 
mission and  omission^  and  shall  have  no  allowance  oj^  defal- 
cation, of  the  charges  and  expences  wared  out  by  them  ia 
the  aiiair;s  of  the  said  pupils,  minors,  idiots,  or  furious  per* 
sons ;  and  shall  be  reraoveable  from  their  office  as  suspect 
tutors  and  curators,  if  they  fail  in  making  up  the  eeks  from 
time  to  time  in  manner  foresaid :  It  is  always  hereby  de- 
clared, that  this  act  shall  not  prejudge  pupils,  minors,  and 
other  persons  aforesaid,  to  charge  their  tutors  or  curators 
with  what  it  can  be  made  appear  they  have  intromitted, 
or  miglit  have  intromitted  with,  over  and  above  what  is  . 
contained  in  the  inventar.— The  rest  of  the  act  relates  to 
gifts  of  tutory* 


V 
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failing  to  appear,  to  procure  a  delegate  named 
by  the  judge,  who  may  concur  with  the  tutors* 
The  firft  ftep  therefore  is  to  raife  a  fummons 
before  the  judge  ordinary,  for  citing  the  near- 
eft  of  kin  to  concur  with  them,  in  making  up 
the  inventories. 

Summons  at  the  instance  of  Tutors  jbr  making  up 

Tutorial  Inventories. 

L,  Esq.  his  Majesty's  sherifF-depute  for  the  shire 
of  Edinburgh,  &c.  Shown  to  me  by  D,  E,  F^  and 
G,  tutors  nominated  and  appointed  to  A,  son  of 
the  deceased  A,  that  where  the  said  deceased  A, 
by  his  nomination  of  tutors,  dated  no- 

minated and  appointed  the  complainers  to  be  tu- 
tors to  the  said  A  his  son,  during  the  whole  years 
of  his  pOpillarity,  as  the  said  nomination  herewith 
produced  more  fully  bears  ;  and  it  being  incum« 
bent  on  the  complainers  to  give  up  an  inventory 
of  the  said  pupil's  means  and  estate,  as  prescribed 
by  the  act  1672,  c.  2.  entitled,  act  anent  pupils 
and  minors,  and  their  tutors  and  curators ;  it  is 
necessary  thereto  that  the  persons  under-named 
and  designed,  nearest  in  kin  to  the  pupil  upon 
the  father  and  mother's  side,  be  lawfully  sum- 
moned to  concur  with  the  complainers,  as  tutors 
foresaid,  in  making  up  the  said  inventories : 
Therefore  it  is  my  will,  and  I  charge  you,  that 
ye  lawfully  summon,  warn,  and  charge,  J  and  K, 
persons  nearest  of  kin  to  the  said  pupil  upon  the 
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Cither's  side ;  and  to  L  and  M,  person^  nearest 
in  kin  to  the  said  pupil  upon  the  mother's  side, 
personally,  or  at  their  respective  dwelling-places^ 
ind  all  others  having  or  pretending  to  have  in- 
terest in  the  said  matter^  by  open  proclamation  at 
the  market  cross  of  to  compear  be- 

fore me  upon  the  day  of  thaT 

IS  TO  say,  to  concur  with  the  complainers  in 
making  up  the  foresaid  inventories  of  the  said 
pupil  his  means  and  estate,  and  to  subscribe  three 
duplicates  thereof,  conform  to  the  tenor  of  the 
said  act  of  Parliament;  with  certification 
that  I  shall  delegate  a  fit  person  to  concur  with 
the  complainers  in  making  up  the  said  invento- 
ries. ACCOR.DING  TO  JUSTICE,  &C.  GiVEN 
AT  EDINBURGH,  &C. 

In  general,  it  will  happen  that  one  or  other 
of  the  neareft  of  kin  do  not  refide  within  the 
jurifdidion  of  the  judge,  before  whom  the 
aftion  is  brought  for  making .  up  the  invento- 
ries, and  of  courfe  letters  of  fupplement  will 
be  required.  Thefe  letters  pafs  on  a  bill ;  but 
the  bill  does  not  require  the  produdion  of  any 
warrant ;  it  pafleis  of  courfe. 

Letters  in  Supplement  of  the  foregoing  Svmmms^ 

George,  &c.  Whereas  it  is  humbly  meant 
and  shown  to  us  by  our  lovites,  D,  E,  F,  and 
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G,  tutors  nominated  and  appointed  to  A,  con- 
form to  nomination  of  dale  exe- 
cuted by  A  deceased,  father  to  the  said  A,  That 
the  complainers,  as  tutors  foresaid,  have  raised  a 
summons  or  edict  at  their  instance,  before  the 
Sheriff  of  *  against  J  and  K,  nearest  of 
kin  to  the  said  A,  on  the  father's  side,  and  L  and 
M,  nearest  of  kin  to  him  on  the  mother's  side  ; 
concluding  that,  in  terms  of  the  act  1672,  the' 
said  J,  K,  L,  and  M,  ouoht  and  should  be 
called  and  convened  before  the  said  sheriff  de- 
pute, or  his  substitutes,  to  concur  with  the  com- 
plainers  in  making  up  inventories  of  the  said  pu- 
pil's estate,  and  to  subscribe  three  duplicates  there- 
of, agreeably  to  the  tenor  of  the  said  act  of  par- 
liament ;  with  certification,  that  the  said  sheriff 
will  delegate  a  fit  person  to  concur  with  the  com- 
plainers  in  making  up  the  said  inventories.  But 
in  REGARD  the  said  defenders  do  not  reside  with- 
in  the  territory  of  the  said  sheriff-depute,  it  is 
NECESSARY  that  thcsc  our  letters,  in  supplement 
of  the  foresaid  summons,  should  be  directed  at 
the  instance  of  the  complainers  in  manner  under- 
written.                         • 

Our  will  is  herefore,  and  we  charge  you, 
that,  on  sight  hereof,  ye  pass,  and  in  our  name 
and  authority  (in  supplement  of  the  foresaid  sum- 
mons) lawfully  summon,  warn,  and  charge  you 
the  said  J,  K,  L,  and  M,  personally,  or  at  their 
respective  dwelling-places,  to  compear  before 
the  said  sheriff- depute  or  his  substitute,  at 
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within  their  ordinary  court  place^  where  they  are 
in  use  to  sit  for  the  administration  of  justice,  the 
day  of  in  the  hour  of  cause, 

with  continuation  of  days,  to  hear  and  see  ihem* 
selves  directed  and  ordained  to  concur  with  the 
said  D,  £,  F,  and  G,  as  tutors  foresaid,  in  mak* 
ing  up  a  just,  full,  and  complete  inventory  of  the 
whole  estate  and  effects,  both  heritable  and  move* 
able,  belonging  to  the  said  pupil ;  and  to  subscribe 
three  duplicates  thereof,  all  in  terms  of,  •and  con* 
form  to  the  foresaid  summons :  or  else  to  allege 
a  reasonable  cause  in  the  contrary,  with  certificsi* 
tion  as  effcirs.  According  to  justice,  as  ye 
will  answer  to  us  thereupon.  .  Which  to  do,  we 
commit  to  you,  jointly  and  severally,  our  full  pow* 
cr^  by  these  our  letters,  delivering  them  by  you, 
duly  executed  and  indorsed^  again  to  the  bearer.  ^ 
Given  under  our  signet  at  Edinburgh,  the 
day  of  and  43d  year  of  our  reign,  1803. 

Rx  deUberatione  Dondnerum  Concitii. 

Signed  by  a  Clerk  to  the  Signet. 

Frocedure  on  the  Summons. 

The  fummons  being  called  in  court,  and  no 
appearance  being  made  for  the  neareft  of  kin^ 
the  purfuers  crave  that  a  del^ate  may  be  ap- 
pointed to  concur  with  them  in  giving  up  the 
inventories  of  the  pupil's  eftate ;  this  requeft 
is  granted,  and  the  inventories  are  prepared  ift 
this  form* 
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Tutorial  Imventorfi 

Inventory  of  the  heritable  and  moveable  es- 
tate which  belonjged  to  the  deceased  A  at  the  time 
of  his  death,  and  now  to  A,  Esq.  his  lawful  son  ; 
faithfully  made  and  given  up,  to  be  recorded 
before  the  sheriff  of  in  tef  ms  of  law,  by 

t),  E,  F,  and  G,  tutors  of  the  said  A,  appointed 
by  the  said  A  deceased,  by  a  nomination  of  date 
and  recorded  and  with  concuf- 

reiice  of  the  delegate  aftermentioned,  in  absence 
of  the  nearest  of  kin  of  the  pupil  on  the  father 
and  mother's  side,  who,  though  duly  cited,  failed 
to  appear. 

First,  the  said  A,  Esq.  had  pertaining  and  be* 
longing  to  him  all  and  whole  the  lands  and 
barony,  &c.  (here  the  lands  will  be  described  as  in 
Ute  title-deeds  of  the  estate)— zs  described  in  a 
charter  under  the  great  seal,  in  favour  of  the  said 
deceased  A,  his  heirs  and  assignees,  daled 
and  in  the  instrument  of  sasine  following  thereon, 
dated  recorded  in  the  general  register  of  sa- 

sines  the  day  of,  to  which  the  pupil 

has  now  right.     Also  the  sum  of  with  in- 

terest thereof,  froni  the  term  of  ^  as  con- 

tained in  an  heritable  bond^  by  to  the 

^aid  dieceased  A,  his  heirs  and  assignees,  of  xlate 
and  in  the  instrument  of  sasine  following 
thereon^  dated        ^        and  recorded  to 

\¥hich  the  said  pupil  has  now  right*    Also,  there 

Vol*  lit.  T        * 
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was  due  and  owing  to  the  said  A  deceased,  at  t^^ 
time  of  his  death  (to  which  the  said  pupil  has  now 
right),  the  several  sums  of  moiiey  aftermentioned 
by  the  persons  after  named,  and  on  the  securities 
after  specified,  viz.    The  sum  of  by 

bondf  of  dat«  with  interest  thereof  from 

the  term  of  the  interest  being  paid  up  to 

that  term.    Also,  the  sum  of  cpntained 

in  M^s  accepted  bill  to  the  said  A,  of  date 
and  payable  on  the  day  of  ,  with 

interest  from  that  date,  (here  mention  any  other 
debts  due  to  the  deceased.)  Also,  there  was  due 
to  the  said  deceased  A,  at  the  time  of  his  death; 
sind  now  to  the  pupil,  the  following  arrears  of 
tent  due  by  the  tenants  on  the  estate  of 
viz^  tenant  in    .  the  rents  of  his  farnx 

for  crop  and  year  amounting,  at  the  time 

of  the  said  A's  deaths  to  the  sum  of  de- 

ducting therefrom  th^  following  payments  made 
by  him  to  the  said  deceased  A,  viz.  the  sum  of 
paid  on  the  and  the  sum  of 

paid  on  the  (jspecjfy  the  other 

arrears).  Also,  there  was  due  to  the  said  de- 
ceased A  at  the  time  of  hit  death,  and  now  to  the 
pupil,  the  following  feu-duties,  viz.  (here  specify 
the  fdu-duties  as  at  the  death  of  the  late  A.)  Al  so/ 
there  belonged  to  the  said  deceased  A,  at  the  time 
of  his  death,  and  now  to  the  pupil,  the  following 
crop  and  stocking  oii  the  mains  of  viz. 

{here  specify  the  articles.)  Also,  there  belonged 
to  the  said  deceased  A  at  the  time  of  his  deatfay 
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iihd  now  to  the  said  pupil,  the  following  articles 
of  household  furniture  in  the  mansion  house  of 

{here  the  drHcks  qf furniture  wilt  be 
numerated.) 

• 

The  preceding  is  a  ]ust  and  true  inventory  of  the 
heritable  and  moveable  means  and  estate  which 
belonged  to  the  deceased  A  at  the  time  of  his 
death,  and  now  to  the  said  A,  of  ^ 

faithfully  made  and  given  up  by  the  said  D,  £9 
F  and  6,  tutors  nominated  by  the  said  deceased 
A,  to  the  said  A  his  son,  by  nomination  dated 
and  recorded  in  the  books  of  Council 
and  Session  (office  ti  F)  the  where- 

by the  majority  of  the  said  tutors  are  declared 
to  be  a  quorum ;  with  boKcouRsi;  of  Z  dele« 
gate  appointed  by  the  sheriff  of  in 

terms  of  the  act  of  parliament ;  the  nearest  of 
kin  of  the  pupil  on  the  father  and  mother^s  side 
having  failed  to  appear,  though  duly  cited.  And 
the  said  trustees  hereby  protest,  that,  in  terms 
of  the  said  nomination  of  tutors  and  curators, 
they  shall  not  be  liable  for  omissions,  or  for  not 
doing  diligence,  nor  singuli  in  sotidum^  but  shall 
be  liable  only  each  for  his  own  actual  intro-^ 
missions  ;  And  that  it  shall  be  lawful  to  them 
to  eik  and  add  to  this  present  inventory  such 
part  of  the  estate,  heritable  or  moveable,  of  the 
said  deceased  A,  as  shall  hereafter  come  to  their 
knowledge.    Ik  witness  whereof,  the  said 

T2 
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tutors,  at  least  a  quorum  qf  them,  and  the  saic^ 
Z  as  delegate,  have  subscribed  these  present^, 
consisting  of  this  and  the  preceding 

pages,  written  by  ,   with  other  two 

duplicates  hereof,  at  the  day  of 

in  presence  pf  these  witnesses  M  and  N. 

Signed  D. 

E. 

M,  witness^  F. 

'  N^  witness,  Z. 

• 

In  fladng  the  procedure  on  the  edxft  of 
curatory,  where  an  inventory  is  made  up  hj 
the  curator,  I  have  dated  the  form  vrhich  takes 
place  upon  the  prefent  occafion.  A  minute 
18  prepared  and  produced  ^ith  the.  three  co-' 
pies  of  the  inventory,  (for  tbere  muft  be* 
tliree  copies,  one  for  the  tutors,  toe  for  the 
rieareft  of  kin  on  the  father's  fide,  and  one  for 
die  neareft  of  kin  on  the  mother's  fide).  This 
minute  craves  the  Judge  to  interpone  his  au- 
thority to  the  inventory  j  ordain  it  to  be  record- 
ed in  the  court  books,  and,  a^  one  or  more 
to  be  made  thereupon  ;  and  in  general  praying^ 
that  every  thing  may  be  done  which  is  requir- 
ed by  the  ad  1672.  Gn  advifing  this  minute^ 
the  Judge  pronounces  an  interlocutor.  Receiving 
the  inventory  with  its  duplicates,  interpofing. 
his  authority  thereto,  and  ordaining  it  to  be  t-e^ 
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corded  in  his  court  books,  and  a£ts  to  be  made 
out  thereupon  9  and  appointing  each  duplicate  to 
be  fubfcribed  by  the  derk  of  court.  According-^ 
I7  the  flierifF-cJerk  writes  the  following  minute 
on  the  back  of  each  copy  of  the  inventory. 

Indorsation  of  the  IrwenJxky  by  the  Clerk  of 

Courts 

At  the  day  of  In 

PRESENCE  of  SherifE-substitute  of 

shire,  sitting  in  judgment.  The  inventory 
before  written,  consisting  qf  pages,  with 

the  other  two  duplicates  of  the  inventory  of  the 
said  A's  whole  estate  and  effects,  made  and  given 
up  by  the  tutors  within  named,  and  duly  signed 
by  them,  and  the  delegate  appointed  to  concur 
with  them  in  the  making  and  giving  up  thereof, 
were  produced  in  court,  and  an  act  made  upon 
the  production  thereof,  and,  in  conformity  there-f 
to,  subscribed  by 

(Signed)        P,  Qlerk-depute. 

Variations, 

Tutorial  Inventory^  where  the  nearest  (^  kiuy  or^ 
tiie  mother's  side^  appoint  a  Delegate  to  concur 
with  the  Tutors. 

Inventory  of  the  herhable  and  moveable 
^pi^ans  and  estate  belonging  to  J,  now  Duke  of 

,  eldest  lawful  son  procreated  hCf. 


2194       WHERE  A  piSJpEGATE  18  AP?0WT£9 

,  ■  •  .  •  % 

twhct  the  deceased  J,  last  Duke  of  , 

and  £,  Dutchess  of  ,  his  spouse^ 

MAB£  and  GIVEN  UP  by  the  tutors  of  the  said  J, 
Duke  of  ,  appointed  by  the  said  J> 

Duke  of  deceased  ;  confoFOi  to 

nomination,  dated  ^  and  recorded  in 

the  books  of  Session  ,  and  with  the 

concurrence  of  the  delegates  afternamed. 

The  only  thing  worthy  of  notice  in  th^ 
enumeratioa  of  the  articles  of  the  ^ftate  was^i 
that  in  place  of  fpecifying  the  arrears  of  rent 
or  furniture,  &c.  they  were  exprefled  in  this 
manner. 

Also,^  AI4I4  and  whole  the  arreaics  of  rent^ 
feus  and  teinds  due  at  and  preceding  Martinmas 

OYQr  his  Grace'^  whole  heritable  e* 

■   '      -..■.•••■••'  ■  • 

state  in  Scotland ,  by  the  several  tenants,  vassals 
and  others  liable  in  payment  thereof ;  the  precise 
amount  of  which  arrears  cannot  as,  yet  be  ascer* 
tained.  until  accounts  are  settled  with  the  several 
factors  and  chamberlains  over  the  estate,  and  that 

■  *  .         ■    .  • 

the  factors'  receipts  in  the  hands  of  the  tenants 
are  examined ;  which  arrears  are  all  to  be  spe« 
cially  given  ujp  and  condescended  on  in  the  in- 
ventory of  the  last  Puke'^  testament,  to  be  con- 
firmed before  the  commissioners  of  ,  in 
the  name  of  the  present  Duke,  as  executor  nomi* 
nated  to  his  father ,  and  thereafter  the  amoimt  of 
tl^e  $aid  arrears  is  to  be  added  to  the  tutorial  exe- 
cvitry*    And  io  like  manner^  any  bals^nces  tha^ 


may  happen  to  be  due  by  the  factor,  chamber-* 
lains  pr  others,  receivers  of  the  last  Duke,  are  to 
be  eiked  to  the  tutorial  inventory,  after  settlements 
take  place  with  the  several  persons  liable  to  hold 
eount  for  the  same  respectively.  As  ai.so  the 
sum  of  ,  as  the  price  at  which  certain 

))orses  and  mares  at  ,  belonging  to  the 

last  Duke,  were  sold  by  public  roup,  upon  the 
day  of  ,  in  consequence  of  a 

warrant  by  the  commissary  of  the  commissariot 
of  ,  viz. — (here  the  prices  of  each 

^^ere  stated.^-^As  al§o  a  considerable  quantity 
of  old  hay  at  9  ^nd  likewise  the  whole 

household  furniture  belonging  to  the  last  Duke 
in  the  houses  of  and  ,  and 

elsewhere  in  Scotland,  and  the  pictures,  plate  and 
jewels  belonging  to  the  said  Duke ;  and,  in  ge-^ 
neral,  all  the  moveables,  cattle,  stocking,  and  ef- 
fects pertaining  to  the  sai4  Duke  in  Scotland  at 
the  time  of  his  death  ;  which  hay,  furniture,  pic- 
tures, plate,  jewels  and  other  moveables  are  all  to 
be  specially  given  up  and  condescended  on  in  the 
said  inventory  of  the  confirmed  testament,  which 
the  tutors  are  proceeding  in  with  all  diligencej^ 
and  thereafter  they  are  likewise  to  be  eiked  to. 
the  tutorial  inventory.  As  also  tbe  whole  pre- 
sent estate  of  the  late  Duke  in  England,  at  the 
time  of  his  death,  is  to  be  specially  eiked  to  the 
tutorial  inventory  as  soon  as  the  particulars  there-s 
of,  or  the  value  or  proceeds  of  the  same,  ^r§ 
knowpi. 


^g6  WHERE  A  DELEGATE 

.The  docquet  was  in  thefe  terms. 

The  preceding  is  a  just  and  true  inventory  of  the, 
means  and  estate  which  pertained  to  the  said 
deceased  J  Duke  of  at  the  tjme  of 

his  death,  as  far  as  the  same  has  come  to  the 
|jiowledge  of  the  said  tutors,  and  which  now 
pertains  and  belongs  to  J  Duke  of  . 

his  eldest  son,  and  to  which  he  is  entitled  ei- 
ther  as  heir 'of  entail  or  otherwise,  faithfully 
made  and  given  up  by  the  tutors  hereto  sub- 
scribing, who  are  the  major  part  of  the  tytors  ac« 
cepting,  nominated  by  the  said  deceased  J  Duke 
pf  •  conform  to  nomination,  dated 

,  and  recorded  i^  the  books  of 
Session  on  the  ^  whereby  the  said 

puke  nominated  and  appointed  the  personages 
aftermentioned  to  be  tutors  and  curators  to  his 
children  for  managing  the  means  and  estate 
belonging  to  them,  viz. — (here  the  tutors  are 
enumerated)^ — by  which  nomination  the  majo« 
rity  alive,  and  accepting  for  the  time,  are  de- 
clared to  t)e  a  quoruqi ;  with  concourse  of 

,  delegate  appointed  by  the  Sheriff^ 
of  for  concurring  in  place  of  the 

nearest  of  kin  on  the  father's  side,  who  were 
duly  cited,  conform  to  the  ace  of.  Parliament^ 
and  failed  to  appear.  And  wxtii  concourse 
of  and  as  delegates 

appointed  by  ,  being  the  nearest 

pf  kin  to  the  said  J  Duke  of  on  his 

^pther's  side,  who,  by  their  delegation,  d^ted' 
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,  gave  full  power  ^nd  comrnission 
to  and  ,  or  any  one  of 

them,  to  concur  with  the  tutors  and  guardians 
pf  the  said  J  Duke  of  and  with  the 

judge-ordinary  of  the  county  of  and  the 

nearest  of  kin  on  the  father's  side,  in  making 
up  and  signing  the  tutorial  inventories  of  the 
said  pupil's  means  and  estate,  and  in  doing  eve« 
ry  thing  requisite.  And  the  said  tutors  hereby 
protest,  that,  in  terms  of  the  said  nomination  of . 
tutory,  they  shall  not  be  liable  for  omissions,  or 
npt  doing  diligence  with  regard  to  the  foresaid 
subjects,  but  sh^ll  only  be  lijible  fpr  theif  ac- 
tual intromissions,  eacH  for  him  or  herself  alone, 
but  not  in  solidum  for  others ;  and  that  it  may ' 
be  lawfi|l  tp  them  to  eik  and  add  to  their  pre* 
sent  inv§ntory  what  further  of  the  said  las^ 
Duk^  of  his  heritable  and  mqv^able 

estate  shall  hereafter  come  to  our  knowledge^ 
These  presents,  consisting  of  this  and  the 
preceding  pages,  written  by  arc  sqbr 

scribed  by  the  said  tutors,  at  least  a  quorum  of 
them,  apd  by  the  said  and  as  de^ 

legates,  as  foUqws,  viz.  &c.' 

if 

* 

tutorial  Irvoentory  piade  up  by  a  ^Tutor-dathe. 

iNVENTQRy  of  the  means  and  estate,  belonging  tq 
D,  eldest  son  procreated  betwixt  the  deceased 
D  and  L  his  spouse,  faithfully  made  and  given 
up  by  the  said  L,  tutor-dative  to  the  said  D, 


iV'  TmiJL?JL 


♦  •• 


CTgy^fT  Kzl,  i^rtf  va±  africe  and 

a=d  £«o  cf  tLc  Bcvcir  of  km 

cf  dbe  saui  f^F^  <^  ^^  cxidKr^  siis,  akiioiigh 
iLcj  were  d:£T  snn^ryoeJ  asd  dficsvod  to  con- 
csr,  agrctablj  to  the  j:adj!ii£ct  of  the  ShcriflT 
c(  daiel  all  in  ttrms  of  the 

act  1672,  c  2y  Blade  ancnt  pcpils  and  Bunoi^ 
and  their  tcton  aad  coraton. 

Tbeo  follows  the  emuneratiQQ  cf  the  aitides 
ci  which  die  eftate  coofifbw 

The  abore  iorentorj  is  made  and  gtwca  up  by 
the  said  tutrix-datire,  with  the  concurrence  of  the 
said  delegate^  bnt  under  protestation  to  add  and 
dk  thereto  such  further  part  of  the  pupil's  means 
and  estate  as  shall  hereafter  come  to  her  know- 
ledge, in  terms  of  the  foresaid  act  of  Parliament. 
In  witness  whereof,  these  presents,  consisting  of 
this  and  preceding  pages,  written  by 

are  subscribed  by  the  said  tutrix-dative,  and  by 
the  said  delegate,  as  foUdws,  viz.  &c^ 

L  When  a  new  fucceilioa  opens  to  the  minor,^ 

or  when  any  part  of  the  eftate  has  been  omit- 
ted, an  addition,  or  "  Eik  to  the  Inventory,  '* 
as  it  18  termed,  becomes  neceflary.  It  is  \c\ 
thii  form  that  the  addition  is  mad^. 


I' 
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^K  toVAe  Tutorial  Inventories  qf  the  Means 
and  Estate^  heritable  and  moveabhy  pertaining, 
and  belonging  to  B^  fai^hfyUy  made  and  giveti 
yp  ^9  ^(^*  Tutors  and  Curators  nominated  and 
appointed  by  the  ^ceased  to  the  said 

'  J5,  his  eldest  Son^  and  his  other  Children^  f:on^ 
Jfinynabb/  to  a  nomination  ^  Tutors  and  Cura* 
'tors  executed  by  him  on  the  re^ord^ 

In  addition  to  the  means  and  effect^,  heritable 
and  moveable,  given  up  in  former  inventories  as 
belonging  to  the  said  B,  he  has  succeeded,  as  heir 
and  representative  of  his  grandfather,  to  the  pro; 
perty  after  mentioned. 

Imprimis — (fiere  the  proper^  was  described 
pdth  the  utmost  minuteness  ;  heritage  described  ai 
in  the  Uik^deeds^  the  bonds  and  bittsy  S^c.  and  tiia 
houses  and  Jurniture.y 

The  tutors  give  up  the  &bove  subjects,  he- 
ritable and  moveable,  which  pertained  to  , 
and  now  to  the  said  B,  as  heir  of  his  said  gtznd^ 
father,  subject  always  to  the  ju$t  debts  of  the  said 

,  and  to  the  various  stipulations,  bur« 
dens,  conditions  and  provisioas  contained  in  any: 
deed  or  deeds,  either  granted  by  him  or  them,  or 
for  whatever  they  presently  are,  or  may  in  future 
be  liable  for,  or  may  contract  for  their  said  pupil} 
UNDER  protestation,  that  the  said  tutors  shall 
not  only  be  at  liberty  to  add  and  eik  to  the  £3re« 
going  inventories  what  furth^  of  the  means  and 
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est^t^  of  their  said  pupil  as  may  come  to  their 
knowledge  in  future,  or  be  discovered  by  them 
fis  belonging  to  him,  as  heir  of  his  said  deceased 
grandfather ;  but  also,  that  they  shall  have  al- 
lowance and  deduction  of  such  of  the  before  men- 
tioned funds  fis  they  may  not  in  due  course  of 
law  be  able  to  recover  and  make  effectual,    h^ 

WITNESS  WHEREOF,  &C. 

PrQceedmgs^ 

This  additional  inventory  is  prefented  to  the" 
judge,  with  a  petition,  ftating  the  fadl,   That 
inventories  had  formerly  been   made   up.  in. 
terms  of  the  afl:   of  I^liament :    That  the 
minor  had fmce  fucceeded  as  heir:   That  the* 
tutors  are  therefore  defirous  of  adding  this  ao ' 
quilition  to  the  tutorial  inventory,  of  which  an  ' 
additional  inventory  has  been  prepared :  And 
the  petitioner  prays  the  judge  "  To  interpone 
his  authority  to,  and  to  appoint  the  faid  eik  or 
additional  inventory  to  be  recorded  alongft  with 
the  original  inventory,  and  an  esctracted  a?:f , 
given  out  thereupon,  with  certification.  "   The » 
judge,  on  **  confidering  thia  petition,  and  eik 
to  the  inventory  produced,  Interpones  his  au-  * 
thority  to  the  eik,  and  ordains  it  to  be  record- ' 
ed  as  part  of  the  original  inventory,  and  an  aft  ' 
to  be  extrafted* thereupon  hi  common  form/'*' 
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An  SiGt  is .  accordingly  extracted,  and  the  co- 
^f  les  of  the ,  eik  are  fighed  by  the  clerk  of 
fcourti 


L  Ordinary  Proceedings  of  the  Tutors i 

In  ma.naging  the  affairs  of  a  minor,  It  ik 
proper  that  they  fhould  be  fo  ordered  as  to 
prefer ve"  full  evidence,  not  merely  qf  what  is 
idone,  but  of  the  motives  by  which  the.  tutors 
have  been  actuated.  tn  this  view  minuted 
ought  regularly  to  be  made  up  of  the  bufinefi 
trought  before  the  meetings  of  tutors,  in  whicK 
the  refolutions  and  orders  of  the  tutors  may  be 
entered  and  preferved. '  Tke  agent  employed 
.  m  the  management  ought  regularly  to  make  a 
report  on  the  ftate  of  the  bufinefs  cdmmitted 
to  his  care,  which  will  be  the  foundation  of 
tlie  new  orders  of  the  tutors  at  their  next  meet- 
ing. In  this  way,  arid  by  proper  accounts, 
(here  will  be  a  full  and  donneifted  record  of  all 
tlie  proceedings,  arid  a  coriiplete  view  of  thtf 
ftiinor  s  affairs,  not  only  at  the  end  of  the  ofEc^, 
but  (iuring  every  period  of  it 

To  offer  fonris  of  thefe  proceedings  would 
be  as  improper  as  it  is  uririecefTary  :  It  is  fufl 
ficient  to  bring  before  thofe  entering  early  iti- 
to  practice,  the  objects  which,  in  conduding' 
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aflfairs  of  this  nature^  they  ought  to  iiave  id 
view.     In  the  management  of  a  landed  eftate^ 
the  biifinefs  will  be  fubdivided  according  td 
the  extent  and  nature  of  the  eftate.      There 
will  be  a  report,  fot  the  life  of  the  tutors,  bd 
the  ftate  of  the  arrears  of  rent,  including,  of 
courfe.  a  tiew  of  the  circumflarices  arid  iitua« 
dons  of  the  tenants.     There  will  be  a  report  od 
the  ftate  of  the  farms,  fliowing  the  conditipusi 
of  the  leafes,  and  the  obligations  under  which 
the  tenants  hold ;    pointing  out  how  far  thei 
conditions  have  been  complied  with,  and  what 
remains  to  be  enforced ;   marking  the  expiry 
of  the  leafes,  slnd  fu^efting  fuch  changes  ori 
the  fize,  and  other  circumftances  of  the  di& 
ferent  farms,  as  may  enable  the  tutors  to  re-^ 
gulate  properly  any  new  leafes  they  may  have 
occafion  to  grant. — ^If  there  be  a  wood  on  the 
eftate,  there  ought  to  be  a  report  applicable  fa 
It,  fpecifying  the  extent,  nature,  and  value  o£ 
the  wood  ;  the  manner  in  which  ic  has  hither* 
to  been  managed  ;  the  nature  of  its  enclofures^ 
whether  any  part  of  it  miight  be  rendered  more 
produdlive ;  and  fuggefting  fuch  improvements 
in  the  management  as  may  give  the  tutors  a  full 
view  of  the  fubject  on  which  they  have  to  deli- 
berate.— If  there  are  filhings,  their  nature,  ex- 
tent, mode  of  management,  and  means  of  im«^ 
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prbvfement,  ought  to  be  the  fubjed  of  a  report; 
^ — ^Where  there  are  mines  or  coals,  the  fame 
ought  to  take  place  in  regard  to  them. — There 
ought  to  be  a  general  view  given  of  the  wholei 
eftate,  afcertainlng  its  boundaries  and  marches, 
and  fuggefling  fuch  improvements  as  are  ob- 
tioujs,  and  falling  within  the  province  of  tu- 
tors to  make. 

From  fuch  reports,  made  lip  by  perfohs  pVo- 
perly  chofen,  the  tutors  will  have  a  full  view 
of  the  aflairs  of  their  pupil ;  they  will  have  at 
lure  foundation  on  which  to  commence  their 
management;  and  the  directions  they  fhall  from 
time  to  time  give  on  thefe  heacis,  with  the  re- 
j)orts  of  thofe  to  whoni  they  entraft  the  buli- 
nefs,  will  give  a  progreffive  view  of  the  affairs 
tinder  their  management  that  will  preferve  every 
tlung  in  order. 

It  will  be  the  duty  of  the  maa  of  bufmefs  to 
fuperintend  th^fe  affairs,  and  to  bring  properly 
and  in  regular  order  before  the  meetings  of  the 
tutors  the  information  provided  by  the  difFer- 
.6nt  factors  and  managers  to  whorii  the  various 
idppartments  may  be  committed  j  and  on  hi»' 
judgment  and  orderly  arrangment  the  eafe  and 
comfort  of  the  tutors,  in  the  management  of 
ihe  aflyr^,  will  greatly  depend. 

There  is  another  fubject  on  which  a  report 
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will  be  required^  and  that  ie  the  debts  and 

funds  of  the  piipiL     This  report  will  d^n- 

guiih  betwixt  the  permanent  and  floating  debts 

of  the  pupil,  aiid  fiiggeft  fuch  arrangments  as 

may  be  confiftent  with  the  fltuation  of  the 

jpupil's  affairs  for  fetding  this  part  of  the  bu^ 

finefs. 

In  prejpanng  an  account  of  the  intromimons 

of  the  tutors,  and  thofe  under  their  direiSiioii, 
an  arrangement  wUI  be  taken,  which  inay  at 
ford  feparate  views  of  the  various  departments 
of  the  bufinefs,  according  to  the  nature  and  ex- 
tent of  the  affairs  under  the  management  of 
the  tutors. 

It  is  impoflible  to  be  more  particular  oh  a 
fubje^  of  this  nature ;  perhaps  the  fault  Is  iii 
prefummg  to  fay  fo  much  ;  and  I  fliall  there- 
fore only  further  fet  down  fuch  deeds  or  forms 
bf  actions  as  may  be  called  for  in  the  nianage- 
xnent  of  tutorial  aSairs^ 

Faciorif  by  TuUfrs. 

We,  D,  E,  and  F,  being  a  quorum  of  the  tutorii 
nominated  and  appointed  by  the  late  A  to  A,  now 
6f  his  son,  for  managhig  his  whole  affairs 

during  his  pupillarity,  in  terms  of  a  nomination 
6f  tutory  and  curatory  granted  by  the  said  deceas- 
ed A,  bearing  date  ^  and  recorded  in  the 
books  of  Council  and  Session,  the  day  of 
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9  by  which  nomination  we  are  ex- 
pressly empowered  to  appoint  factors  over  the  es- 
tate of  our  pupil,  DO  by  these  presents  nominate 
and  APPOINT  L  to  be  our  factor  oyer  the  lands 
and  barony  of  ,  and  whole  parts  and  per- 

tinents thereof,  lying  within  the  parish  of  , 

and  county  of  ,  and  belonging  to  our 

said  pupil ;  giving  and  granting  to  the  said 
L,  full  power  and  commission  to  collect,  receive, 
and  discharge,  the  rents,  feu-dutries,  kains,  and 
casualties  of  the  said  lands  and  barony  of  ^ 

fbr  crop  znd  year  ,  and  all  preceding  ar-. 

rears,  and  in  time  coming,  yearly,  until  this  fac- 
tory shall  be  revoked  by  us,  by  a  writing  under 
our  hand  ;  with  full  power  to  the  said  L  to 
use  all  manner  of  legal  diligence  for  the  reco- 
very of  the  rents  and  duties  of  the  said  lands  and 
barony  during  the  subsistence  of  this  factory,  and 
to  grant  receipts  and  discharges,  which  shall  be 
effectual  to  the  receivers  ;  And  generally,  with 
power  to  do  every  other  thing  necessary  for  mak- 
ing the  rents  N  and  others  hereby  put  under  his 
charge  effectual,  which  any  other  factor,  in  the 
like  case,  may  lawfully  do  by  the  practice  of 
Scotland :  With  this  provision  always,  that 
the  said  L  shall,  by  acceptance  hereof,  be  bound 
to  use  exact  diligence  for  recovermg  the  rents, 
feu-duties,  kains,  and  casualties,  hereby  put  un- 
der his  management,  and  shall  be  obliged  to  make 
just  count,  reckoning,  and  payment  to '  us,  for 
behoof  of  our  pupil,  for  his  intromission^  under 

VOL.  III.  U  * 
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this  factory,  and  that  agreeably  to  a  rental  of 
th€  said  lands,  whereof  a  copy  is  in  the  hands  of 
the  said  L^  and  that  at  whatever  time,  and  as 
often  as  he  shall  be  required  so  to  do,  he  being 
always  entitled  to  rvtain  out  of  his  said  intromis* 
sions  at  the  rate  of  Sterling,  yearly,  in 

name  of  factor-fee  :  Declaring  hereby,  that  k 
shall  be  lawful  to  the  said  L  to  substitute  and  ap- 
point any  person  or  persons  under  him,  to  collect 
and  uplift  the  rents  of  the  said  lands  and  barony  ;. 
ii[E,  the  said  L,  being  answerable  for  the  intromrs- 
sions-  and  solvency  of  such  substitutes,  and  liable 
to  us  for  what  they  may  receive  of  the  rents  and 
others  foresaid.  Ai^d  for  the  better  collecting  of 
the  said  rents  and  others  foresaid,  we  hereby  nomi- 
nate and  appoint  the  said  L,  or  his  substitute, 
to  be  baron-haili«  to  our  said  pupil  within  the 
whole  bounds  of  the  said  bnds  and  barony  of  , 
with  power  to  bim  to  set,  fence,  and  hold,  as  often^ 
as  necessary,  haron-courts,  within  any  part  of  the 
lands  of  the  said  barony,  and  therein  to  adminis- 
ter justice  in  all  actions  to  be  entered  before  hkn 
to  the  extent  of  the  jurisdiction  of  a  baron-bailie, 
according  to  the  law  and  practice  of  Scotland ;  -  to 
cause  suitfr  be  called,  amerckte  absentees,  uplift 
the  fines  and  amerciaments,  and  apply  the  same 
a&  law  directs  ^  to  place  and  displace  all  members 
of  court  i  and  generally,  to  do  every  thing  which 
any  baron-bailie  may  lawfully  do  by  the  law  and 
practice  of  Scotland.  And  this  power  of  bailiary 
is  hereby  declared  to  continue  during  the  subsist-' 
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cnce  of  the  foregoing  factory,  and  no  longer. 
And,  LASTJLYj  we  hereby  revoke  and  regal 
all  former  factories  granted  by  us,  or  by  the  said 
deceased  A,  to  any  other  factor  or  factors.  And 
we  CONSENT  to  the  registration  hereof  in  the 
books  of  Council  and  Session,  or  other  Judges' 
books  competent,  therein  to  remain  for  preserva- 
tion ;  and  for  that  purpose  constitute 

our  procurators,  &c. 
In  witness  whereof^  S^c. 

Another  Example  of  a  Factory  by  Tutors, 

We,  C,D,  E,  Fi  and  G,  tutors  nominated  and 
appointed  by  the  deceased  A  of  .        ,  to  his 

only  son  A,  now  of  9  ^7  ^  nomination  in- 

serted in  a  disposition  of  the  estate  of  ,  exe- 

cuted by  the  said  deceased  A,  of  date  ^ 

and  recorded  ,  do  hereby  consti- 

tute and  APPOINT  H  (who  by  the  said  nomina- 
tion is  also  named  tutor  to  the  said  A,  along  with 
us),  to  be  our  factor  and  manager,  to  the  ef- 
fect after  expressed  j  giving-  and  granting  to 
him  full  power  and  commission,  for  us,  and  in  our 
name  and  behalf,  as  tutors  foresaid,  to  uplift,  re- 
ceive, discharge,  and  convey,  ail  and  sundry  debts 
and  sums  of  money,  principal,  interest,  and  pe- 
nalty, whether  heritable  or  moveable,  owihg  and 
addebted  to  the  deceased  A,  Esq.  as  contained  in 
the  tutorial  inventory  given  up  by  us  before  the 
sheriff  of  ,  on  the  day  of  ^ 

V  2 
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with  the  arrears  of  rents  and  feu-duties  therein 
stated  to  have  been  due  by  the  tenants  and  feuars 
on  the  lands  and  barony  of  ,  to  the  said 

deceased  A  at  the  time  of  his  death,  to  which  our 
pupil  has  now  right ;  As  also,  to  recdre  and  dis- 
charge the  rents  and  feu-duties  and  casualties  of 
the  said  lands  and  estate  which  shall  fall  due  to 
our  said  pupil  until  this  factory  be  recalled ;  with 
pow£R  to  our  said  factor  to  sue  for  implement 
and  performance  of  the  obligations  and  debts  a- 
bove  specified,  and  to  insist  in  all  actions  of  de- 
clarator of  non-entry  and  others  necessaty :  With 
i^owER  ALSO  to  our  said  factor,  to  set  leases  of 
the  favms^  parks,  and  enclosures  on  the  estate  of 

,  on  the  expiry  of  the  present  leases, 
or  on  the  removal  of  the  present  tenants,  for  such 
terms  of  years,  and  at  such  rents  and  conditions, 
as  shall  be  prescribed  by  the  minutes  of  any  regu- 
lar  meeting  to  be  held  by  us,  and  duly  enter- 
ed in  the  record  of  otir  proceedmgs :  With 
]H)W£R  ALSO  to  our  Said  factor,  to  warn  and  re- 
move the  different  tenants  on  the  estate  ;.  and,  lor 
that  purpose,  to  raise  actions  of  removing  in 
his  own  name,  or  ours,  and  pursue  such  remov- 
iUgs  by  every  form  of  law:  With  power  also 
to  Sipply  to  the  Sheriff  or  Judge-Ordkiary  for  in- 
terdicts, or  other  prohibitions  of  the  law,  for  pire- 
venting  encroachments  on  the  property  of  the 
piqpil,  and  to  defend  our  pupil  in  any  process 
that  may  be  raised  against  him  ^  and  to  appear 
and  act  for  our  pupil  at  all  meetings  where  his  in** 
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tercst  may  in  any  shape  be  concerned  :  With  the 
FURTHER  POWER  of  making  and  giving  up  in-t> 
ventbries  in  our  name  of  such  estate  heritable  or 
moveable,  as  our  said  pupil  may  hereafter  succeed 
to  during  his  pupillarity,  and  that  before  any  Judge, 
competent ;  akd  to  eik  to  the  said  invbntory, 
from  time  to  time,  such  of  our  said  pupiFs  es- 
tate and  effects  as  may  hereafter  come  to  our 
knowledge :  Ratifying  hereby,  and  holdino 
FiRKi,  whatever  our  said  factor  and  manager  shall 
lawfully  do,  or  cause  to  be  done,  in  the  premises. 
Declaring  always,  that  the  said  H,  by  ac- 
ceptance hereof,  shall  be  held  and  obl;.g£o,  as 
often  as  required,  to  hold  just  count  and  reckon- 
ing with  us,  as  tutors  foresaid,  for  his  intromis^^ 
sions  in  virtue  hereof,  deducting  always  his  ne- 
cessary charges  and  expenses,  and  a  suitable  al- 
lowance for  trouble.  Anq  we  consent  to  the 
registration  hereof  in  the  books  of  Council 
and  Session^  or  other  Judges'  books  competent, 
therein  to  remain  for  preseryation ;  and  for  that 

|>UrpOSe  CONSTITUTE 

our  procurators^  &c« 
In  witness  whereof^  S^. 

Factory  by  a  Minor  ^  with  consent  of  his  Curator s» 

I,  A,  with  the  special  advice  and  consent  of  C, 
D,  £  and  F,  curators  nominated  and  appointed 
to  me  by  the  deceased  A  my  father,  conform  to 
his  nomination,  dated  ,  and  recorded 
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,  whereby  the  majority  of  the  accep- 
tors alive  at  the  time  are  declared  to  be  a  quorum; 
CONSIDERING  that  it  is  necessary  for  me,  with 
consent  of  my  said  curators,  to  name  a  proper 
person  for  uplifting  the  rents  of  my  estate,  and 
the  other  efiects  belonging  to  me  in  right  of  my 
father,  and  for  applying  the  same  for  my  behoof; 
and  having  full  confidence  in  the  integrity  and  a* 
bilities'of  G  for  executing  that  trust,  do  there- 
fore hereby,  with  consent  of  my  said  curators, 
nominate  and  appoint  G  to  be  my  factor,  to  the 
effect  after  mentioned  ;  giving,  granting,  and 
COMMITTING  to  him  full  power,  warrant  and  com- 
mission, to  intromit  with,  and  receive  the  rents, 
duties,  kains  and  casualties  of  the  lands  and  estate 
of  5  which  belonged  to  my  deceased 

father,  and  to  which  I  have  right  as  his  heir  ; 

AND  ALSO,    to    UPLIFT    and  DISCHARGE,    ASSIGN 

and  CONVEY,  all  debts  and  sums  of  money  which 
were  due  to  my  said  father,  or  are  due  to  me  by- 
whatever  person  or  persons  ;  and  to  grant  receipts 
and  discharges,  or  conveyances  thereof,  which 
shall  be  sufficient  to  the  receivers;  with  full  power 
to  the  said  G  to  use  warnings,  prosecute  riemov- 
ings,  and  take  all  legal  steps  necessary  for  reco- 
vering the  rents  of  the  said  lands,  and  also  to  raise 
and  prosecute  actions,  and  do  diligence  for  reco- 
vering the  moveable  debts  and  effects  which  be- 
longed to  my  said  deceased  father ;  and,  gene- 
rally, to  do  every  thing  lawful  and  necessary  in  the 
premises,  which  I,  with  consent  foresaid,  could 
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do  myself,  or  which  a  factor  might  do  in  the  like 
cases  ;  all  which  I  promise  to  hold  firm  and  a a^ 
Ti^.Y :  Providing  always,  as  it  is  hereby  pro- 
vided and  DtECLARED,  that  the  said  O  shall  te 
obliged  to  hold  just  count,  reckoning  and  p  y- 
ment  to  me,  and  my  said  curators,  and  my  h^lrs, 
executors  and  assignees,  or  others  in  our  names, 
of  his  whole  intromissions  in  virtue  hereof;  but 
after  deduction  always  of  his  necessary  charges 
and  expenses,  and  a  reasonable  grarification  for 
his  trouble,  and  declaring  this  factory  to  continue 
till  recalled  by  me  in  writing:  And  I  consent 
to  the  registration  hereof  in  the  bodks  of 
Council  and  Session,  or  other  Judge's  bodks  com- 
petent, therein  to  remain  for  preservation;  and 
for  that  purpose  constitute 

MY  PROCURATORS,    &€• 

In  witness  whereof,  these  presents,  consisting  of 
this  and  the  preceding  pages,  written  on  stamped 
paper  by  ,  and  subscribed  by  me 

and  my  said  curators,  as  follows,  viz.  &c. 

Subfactory. 

I,  L,  factor  appointed  by  D,  E  and  F,'a  quo- 
rum of  the  tutors  nominated  and  appointed  by 
the  late  A  to  A,  now  of  ,  his  son,  con- 

form to  factory  in  my  favour,  of  date 
by  which  factory  I  have  power  to  name  a  sub- 
factor  ;  THEREFORE,  I  have  nominated  and  ap- 
iPdiNTED^  as  I  hereby  nominate  and  appoint 
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M  to  be  my  subfactor,  with  power  to  him  to  coh» 
lect,  receive  and  uplift,  from  the  respective  te- 
nants and  possessors  of  the  lands  of  , 
belonging  to  the  said  A»  the  money  rents  and  ar- 
rears due  and  payable  by  them  for  their  respec- 
tive farms  and  possessions  at  last,  agree- 
ably to  a  rental  made  up  and  subscribed  by  me 
and  the  said  M^  and  agreeably  to  rentals  to  be 
reported  yearly  to  me  when  any  alteration  hap- 
pens ;  AND  ALSO  with  full  power  to  the  said  M 
to  pursue  the  tenants  and  possessors  of  the  said 
lands  before  any  judge  competent,  and  to  warn 
and  prosecute  removings  from  any  of  the  said 
lands,  without  any  other  mandate  or  order  than 
this  present  factory ;  and  to  obtain  decrees  and 
sentences  against  the  said  tenants  and  possessors, 
put  them  to  due  execution,  and  grant  discharges 
and  conveyances  thereof  upon  payment,  which 
shalU  be  effectual  to  the  recervers ;  declaring^ 
that  the  said  M,  by  accepting  hereof,^  binds  and 
obliges  himself,  his  heirs  and  successors,  to  ac- 
count, as  often  as  he  shall  be  required,  for  his 
intromissions  under  this  subfactory,  and  that  he 
shall  be  entitled  to  a  reasonable  gratification  for 
his  trouble,  over  and  above  his  necessary  charges 
and  expenses  for  executing  this  subfactory,  which 
is  hereby  declared  to  continue  in  force  until  I  re* 
cal  the  same,  or  until  my  said  factory  be  recalled. 
And  I  CONSENT  to  the  registration  hereof  in 
the  books  of  Council  and  Session,  or  other  Judges* 
books  competent,  therein  to  remain  for  preserva- 
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tion;  and  for  that  purpose  I  constitute 

MY 

^PROCURATORS,  &Ci     Iq  witness  v^hereof)  &c« 

c:>  Fbr  a  State  of  Factory  Accounts^  see  tfte 
Appendix  to  this  Volume. 


Sale  of  Lands  hy  Tutors. 

It  may  be  proper  to  observe  here,  that  al- 
though formerly  it  was  understood  that  tutors 
were  authorised  to  sell  the  lands  of  their  pupils, 
or  to  feu  them  out  on  grounds  of  apparent  be- 
nefit  to  the  pupil;  yet  the  Court  have  now 
most  justly  come  to  a  different  opinion  ;  and 
they  restr^  all  speculations,  however  promis* 
ing  they  may  appear:  restricting  the  tutors' 
power  of  selling,  to  the  single  case  where  the 
sale  is  requisite  for  paying  off  the  debts  of  the 

pupil.     . 

On  this  occasion,  I  shall  give  the  form  of  an 
application  to  Parliament,  which  will  show,  in 
the  strongest  manner,  the  sense  of  the  Court 
on  this  subject,  as  well  as  point  out  the  means 
by  which  die  object  may  still  be  attained,  when 
It  may  be  of  importance  to  attain  the  object. 
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An  Act  for  confirming  a  Fetucontract  made  he^ 
tween  O  C esq.^  as  Tutor-at'larv  fx)  J HC  his 
Nephew^  an  Infant^  and  D  Af,  of -certain  parts 
of  the  Lands  of  Eastern  and  Western  G,  situ- 
ated in  the  County  of,L  in  North  Britain. 

Whereas  J  H  C  of  A,  in  the  county  of  H  in 
North  Britain,  an  infant  under  the  age  of  thirteen 
years,  is  proprietor  of  extensive  real  estates  situat- 
ed in  the  county  of  Lin  North  Britain,  called  G 
M  D  B,  Eastern  and  Western  G,  and  others, 
which  contain  considerable  quantities  of  valuable 
ironstone  anfl  seams  of  coal,  and  are  intersected 
by  the  navigable  canal  called  the  Monkland  canal. 

And  whereas,  in  the  month  of  April,  in  the 
year  of  our  Lord  ,  O  C,  of  the  city  of 

London,  esquire,  the  uqcle  and  tutor  of  law  of 
the  said  J  H  C,  and  who  is  also  his  nearest  heir- 
male,  for  and  on  behalf  of  his  said  i^epbew  and 
ward,  the  said  J  H  C  entered  intp  a  lack  or  con- 
tract  of  lease  with  W  C,  whereby  he  *'  let  in  tack 
(f.  ^.  in  lease)  to  the  said  W  C,  and  his  heirs, 
secluding  assignees  and  subtenants,  All  and  Whole 
the  coal,  and  seams  of  coal,  with  the  whole  coal- 
pits, coal-hills,  roads,  levels  and  canals,  lying  and 
situated  in  the  said  J  H  C's  lands  and  estate  of  G 
M  D  B,  Eastern  and  Western  G,  and  all  o- 
ther  lands  now  belonging  to  him,  in  the  parish  of 
Old  Monkland  and  shire  of  Lanark  ;  and  that  for 
the  term  and  space  of  twenty.fivjg  years  from  and 
^fter  the  said  W  C  his  entry  thereto,  which  w^s 
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thereby  declared  to  commence  upon  the  second 
day  of  May  one  thousand  seven  hundred  and  nine- 
ty*nine ;  and,  on  the  other  hand,  the  said  W  C 
thereby  bound  and  obliged  him  and  his  heirs, 
executors,  successors  and  intromitters  with  his 
goods  and  gear  whatsoever,  to  content  and  pay  to 
the  said  J  H  C,  his  heirs  and  successors,  or  their 
factors  or  chamberlains  for  the  time,  the  sum  of 
one  hundred  pounds  Sterling  of  yearly  fixed  rent, 
or,  in  the  option  of  the  said  J  H  C  or  his  fore- 
saids, the  sum  of  three  pence  Sterling  for  each 
cart  of  coals  of  thirteen  hundred  weight  that  shall 
be  wrought  and  brought  out  of  the  pits  of  any 
part  of  the  lands  thereby  let,  free  of  all  cost,  ex- 
penses,  or  deductions  whatever;  but  with  the  ex- 
ception of  such  small  coal  as  may  be  necessary  for 
the  fire-engine  or  engines  used  for  the  working 
of  the  said  coal,  and  of  the  common  perquisite  of 
coal  allowed  to  the  colliers  for  the  use  of  their  fa- 
milies in  like  cases,  and  of  the  coal-culm ;  And  it' 
is  thereby  declared,  that  none  of  the  coal  should 
be  considered  as  culm  but  what  can  pass  through 
a  coal-riddle  of  a  mesh  tiot  exceeding  one  inch 
and  quarter  ;  ^nd  which  sum  of  one  hundred 
;  pounds  of  yearly  rent,  or,  in  the  option  of  the 
proprietor,  which  sum  of  three  pence,  for  and 
upon  each  cart  to  be  annually  wrought  and  taken 
out  of  the  said  colliery,  should  be  payable  to  the 
said  J  H  C  and  his  foresaids,  yearly,  upon  the 
second  day  of  May  in  each  year,  ** 
-  And  ^yhcreas  doubts  have  becQ  suggested  with 


tutt>r  a:  ^i^u  t;/  jrrairr  tiif  lanti;.  liii  siii^  I   H,  as 

«iic  J  J5  C,  ii:;>  huiec  ax  ariior  iz-fari  tiif  Ccnn 

frrxcitrt  Ki'oi  C  C,  the  oilV  sijt^  xiht  ai:  j  E  C, 
sti*d  ii-rrt  II  hw^zvs'Srjxk  tv  him  in  silzL  of  iii*  iands 
^id  }>«rltart:i  zi  h^  huldfc  lE  fse-siiiiDb.  and  isr 

t]st.*rrt.-;'>:riiiiai  jL-.tv-  iii  life  of  ibe  litfc^sec  3L  C, 
i:.t'4-  t;i  ^5  (fuO^ta-  cI  i?jt  rrJd  J  K  C^  aum^  ani 
aJ'.-r  tl.e  r*i.d  O  C,  £i.d  G  C,  uexi  in  succcssirai 
to  tht  «tid  j  ii  C,  IE  Li?  knds  snd  isria^sf ; 
C  P  i.'.q.  o.'iijor  in  i.jb  Mcksn's  ^id  recimsii:  of 
I>r<.rvv:.s^  tuj.l»arid  cf  the  tuid  M  C;  aad  D  X, 

!>r'<t!.d  cf  t?tc  ezid  H  C,  for  ihdr  respective  iate- 
ru^i>  J  itr.d  tJ;t:  liT^eJ  orFummons  praxeu  tLf  CocJt 
to  r;.d  iiid  declare,  that  the  si'antirs  of  the  said 
k:<L^t;  va$  2  neceeKiry  and  proper  act  of  admlais- 
WdikfUf  ziA  highly  exptdieul  and  beaeScial  to  the 
hitere*.t  of  the  taid  J  H  C  ;  and  that  this  being 
$o  found  snd  declared,  the  Court  should  iatcr- 
ponc  their  authority  to  the  lease,  ratify  and  ap- 
prove cf  the  same,  and  declare  it  valid  and  effec- 
tu'ul  during  the  whole  term  of  twenty-five  years^ 

And  whereas,  after  sundry  proceedings  had 
therehj,  the  Court  of  Session,  on  the  eleventh  day 
of  March,  in  the  year  of  our  Lord  one  thousand 
eight  hundred,  pronounced  an  interlocutor  in  the 
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following  words :  ^^  The  Lords  find  and  declare^ 
that  the  tack  libelled  on,  granted  by  the  pursuer 
O  C,  Esq,  in  favour  of  W  C,  was  a  proper  and 
necessary  act  of  administration  on  the  part  of  the 
pursuer,  and  for  the  interest  and  benefit  of  the 
pupil  J  H  C ;  and  therefore  the  Lords  interpone 
their  authority  thereto,  and  ratify  and  approve  of 
the  same,  and  whole  clauses  thereof ;  and  decern 
and  declare  accordingly. " 

And  whereas,  soon  thereafter,  a  proposition  was 
made  to  the  said  O  C,  by  D  M,  manager,  and 
one  of  the  partners  of  the  C  iron  and  steel  works, 
for  erecting  extensive  iron  and  steel  works  on  the 
said  estate  of  G,  and  for  feuing  a  smalt  portion 
of  the  ground  of  the  estate  to  the  extent  of  twenty 
acres  or  thereabouts,  whereon  to  erect  the  neces* 
sary  buildings  for  this  establishment :  And  the 
said  O  C  being  convinced  that  the  value  and  an« 
.  nual  revenue  of  the  estates  of  his  said  nephew  and 
ward  would  be  greatly  improved  by  such  manu- 
factory being  established  thereon,  after  a  treaty 
relative  thereto,  entered  into  a  contract  with  the 
said  D  M,  which  was  dated  and  executed  the 
eighth  day  of  September,  and  twenty-fourth  day 
of  October,  in  the  year  one  thousand  eight  hun- 
dred, for  the  establishment  of  this  iron  and  steel 
manufactory  on  the  estate  of  G,  and  for  feuing 
to  him  about  twenty  acres  of  the  estate  for  the 
erection  of  the  buildings  and  houses  necessary 
for  the  same ;  and  the  said  D  M  has  since  that 
time  expended  and  laid  out  several  sums  of  mo- 
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my  in  buildings  and  eractiob^,  and  ochenvise,  to 
a  considerable  amount,  upon  the  ground  so  agreed 
to  be  feued,  towards  establishing  and  promotifng 
the  said  manufactory  of  steel  and  iron. 
.  And  whereas  the  legal  powers  of  the  said  O  G, 
as  tutor  of  law  of  the  said  J  H  G^  being  deemedi 
insufficient  to  enable  him,  the  afore^id  D  C,  toi 
bind  the  infant  in  such  a  contract^  however  beae-r 
ficial  for  him ;  the  said  O  C,  as  the  tutor  of  law.  to. 
his  nephew  the  foresaid  JH  C,  brought  an  action 
in  the  Gourt  of  Session  in  Scotland,  calling  as* 
defenders  the  same  parties  who  were  defenders  tn 
the  action  hereinbefore  mentioned,  brought  by* 
the  aforesaid  O  G  relative  to  the  lease  granted  to 
tbe  aforesaid  W  G,  and  concluding  to  have  the 
said  contract  confirmed  by  the  Gourt ;  but  that 
Gourt  being  of  opinion  thiit  they  could  *not,  in 
the  ordinary  course  of  law,  authorise  or  confirm 
such  a  contract,  or  any  contract  or  deed  of  alien- 
ation of  the  real  property  of  an  infant,  unless  for 
the  necessary  payment  of  his  debts,^  on  the  third 
of  July  one  thousand  eight  hundred  and  one,  pro- 
nounced their  judgment  in  the  following  words  : 
"  The  Lords  having  advised  the  state  of  the  pro- 
cess, testimonies  of  the  witnesses  adduced,  writs 
produced,  and  heard  the  counsel  for  the  pursuers 
at  the  bar,  and  no  compearance  being  made  for 
the  defenders;  In  respect  that  the  contract  libelled 
is  an  act,  not  of  necessary  administration,  biit  of 
discretionary  power  exercised  on  the  part  of  the 
tutor,  in  the  view  of  ultimately  promoting  the  b&- 
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Diefit  of  his  pupil;  find  th^. action  incompetetrt  j 
dismiss  the  same,  and  decern.  ** 

And  whereas,  in  the  course  of  the  discussion 
vhich  took  place  on  that  occasion,  some  amend*- 
nients  which  might  be  made.upon  the  contract  for 
the  fuTther  security  of  the  infant,  and  several  new 
matters  and  necessary  regulations  having  occurred 
to  the  said  O  C,  and  to  the  said  D  M,  the  same 
have  been  adjusted  and  agreed  upon  between  them> 
the  former  feu-concract,  of  date  the  eighth  day  of 
September,  and  twenty-fourth  day  of  October,  one 
thousand  eight  hundred,  was  vacated  and  annul- 
led, and  a  new  feu-contract  was  entered  into  be- 
tween them,  the  said  O  C,  as  tutor  of  law  of  his 
nephew,  the  aforesaid  J  H  C,  and  D  M,  which 
bears  date  seventeenth  day  of  February,  and  se- 
cond day  of  March,  one  thousand  eight  hundred 
and  two,  in  the  words  and  terms  following,  viz. 
**  It  is  contracted  and  agreed  betwixt  the  parties 
following,  viz.  O  C,  Esq.  of  the  city  of  London, 
as  tutor  of  law  of  J  H  C,  Esq.  of  Auldhame,  heri- 
table proprietor  of  the  lands  and  others  after  men- 
tioned, conform  to  letters  of  tutory  under  the  tes- 
timony of  the  great  seal,  dated  the  twenty-third 
day  of  February  one  thousand  seven  hundred  and 
ninety-eight,  on  the  one  part,  and  Mr  D  M,  ma- 
nager, and  one  of  the  partners  of  the  C  iron  and 
steel  works,  on  the  other  part,  in  manner  follow- 
ing ;  That  is  to  say,  the  said  O  C,  as  tutor  of  law 
aforesaid,  in  consideration  of  the  feu-duties  and 
Qther  pretestations  after-mentioned,  hath  sold,  a- 
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lienatedy  and  disponed,  and  by  these  presents  sells, 
alienates,  dispones,  and. in  feu-farm  demits,  to 
and  in  favom*  of  the  said  D  M,  his  heirs  and  as- 
signees whomsoever,  heritably  and  irredeemably, 
all  and  vhoie— -(Aere  the  lands  were  described)^ 
all  lying  within  the  parish  of  Old  Monkland,  and 
Aeriffdom  of  Lanark:  Reserving  always  to  the 
said  J  H  C,  and  his  heirs  and  successors,  the  whole 
coals,  and  seams  of  coal,  ironstone,  and  all  other 
minerals  of  whatever  kind  the  same  may  be,  in 
the  lands  above  disponed,  with  power  to  work  the 
same,  subject  however  to  the  limitations  and  re- 
strictions hereinafter  mentioned  ;  with  power  and 
liberty  to  the  said  D  M,  and  his  foresaids,  to  na- 
vigate the  cut  or  canal  presently  making,  or  to  be 
made,  round  G,  and  any  other  cuts  or  canals  to 
be  afterwards  made  by  the  proprietor  or  tacksman 
of  his  coal,  connecting  the  ground  hereby  feued 
with  the  Monkiand  canal;  and  that  during  the 
currency  of  the  lease  of  the  coal  within  the  estate  of 
the  said  J  H  C,  granted  by  the  said  O  C,  as  tutor 
of  law  foresaid,  to  W  C  of  C,  provided  the  con- 
sent of  the  said  W  C  be  obtained  thereto  ;  and 
after  the  expiry  of  the  said  coal  lease,  in  atl  time 
thereafter,  during  the  subsistence  of  the  said  cuts 
or  canals,  free  of  all  tonnage  to  the  proprietor,  for 
the  purpose  of  transporting  to  their  works  mate- 
rials for  manufacturing  iron  and  steel,  and  for 
buildings,  and  for  carrying  off  their  raw  and  ma- 
nufactured produce  of  all  kinds,  cinders,  rubt»sh, 
&c. :  Declaring,  That  after  the  expiry  of  the  said 
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Mai  Uase  to  the  said  W  C,  the  said  D  M  and  his 
foresaids  shall  |>ay  a  proportional  part  of  the 
ground  rent,  and  be  at  a  proportional  part  of  the 
expense  of  supporting  and  upholding  the  said  cuts 
.  or  canals,  according  to  the  use  or  liurtibers  of 
lighters  or  boats  which  they  may  employ  thereon : 
And  also  declaring.  That  in  case  the  said  ciit  pre- 
Setitly  making  shall  not  be  completed^  or  the  said 
Coal  works  at  ?iny  future  period  abandoned,  so 
that  the  supporting  of  the  sam^,  of  the  cuts  or 
canals  to  be  afterwards  made,  shall  not  be  other- 
wise  tiecessary  than  for  the  use  of  the  said  iron 
Works>  then  the  sole  expense  of  making  and  up- 
holding the  said  cuts  or  canals  shall  devolve  upon 
and  be  defrayed  by  the  said  D  M  and  his  fore- 
saids J  and  also  with  power  and  liberty  to  the  said 
t)  M,  aftd  his  foresaids,  to  bring  down  the  waste- 
Water  from  a  by-wash  east  of  the  Sheepford 
Locks,  upon  the  lands  of  Easter  G,  with  the  con- 
currence of  the  tacksman  of  the  lands,  or  other 
jparties  interested^  he  and  his  foresaids  being  al- 
ways bouhd  to  pay  surface  damages  for  the  grounds 
•thereby  occupied,  to  be  ascertained  by  two  neutral 
persons,  one  to  be  chosen  by  each  party ;  and, 
in  case  of  variance^  by  an  oversman  to  be  chos- 
en by  the  arbiters  :  And  it  is  hereby  expressly 
provided  and  declared^  That  after  the  expiry  of 
the  said  coal  lease  to  the  said  W  C,  the  said 
J  H  C  and  his  above- written  shall  be,  as  they 
are  hereby  debarred  from  setting  down  shanks, 
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sinks,  pits,  gins,  or  engines,  within  any  part  ol* 
the  above-mentioned  eight  acres,  two  roods,  one 
fall,  and  three  tenths  of  a  fall,  of  the  lands  of 
Wester  G,  hereby  feued,^  and  marked  Letter  B, 
No.  2,  in  the  plan  above  referred  to  ;  the  said 
J  H  C  and  his  foresaids  being  always  entitled  to 
set  down  such  shanks,  sinks,  pits,  gin&,  or  en- 
gines, on  any  part  of  the  other  twelve  acres,  one 
rood,  fifteen  falls,  and  four  tenths  of  a  fall,  of  the 
lands  of  Easter  6,  also  hereby  feued,  and  marked 
in  the  said  plan,  Letter  A,  No^  i,  as  shall  be  ne- 
cessary for  the  purpose  of  working  the  coal  in  the 
whole  lands  hereby  feued ;  provided  however 
that  they  shall  be,  at  the  same  time,  debarred  from 
setting  down  these  workings,  so  as  to  endanger 
the  safety,  or  inj;ure  any  of  the  buildings  erected, 
or  to  be  erected,  on  the  said  grounds  ;  and  shall 
be  obliged  to  remove  the  said  gins  and  engines, 
and  to  smooth  the  surface  of  the  ground  so  occu- 
pied, so  soon  as  the  said  coal  is  wrought  out  ; 
and  shall  also  be  debarred  from  working  the  coal 
in  the  grounds  hereby  feued,  nearer  to  the  blast 
furnaces  and  other  works  to  be  erected  thereon 
than  twenty  yards  j  the  proprietor  or  his  foresaids, 
or  his  01  their  tacksmen,  being  always  entitled  to 
make  use  of,  and  retain,  the  whole  shanks,  sinks, 
pits,  gins,  and  engines,  which  the  said  W  C,  or 
his  foresaids,  shall  have  made  or  erected  on  any 
part  of  the  said  grounds  hereby  feued,  during 
the  currency  of  his  said  coal  lease,  till  the  whole 
other  coal  within  the  said  lands  hereby  feued  is 
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wroiight  oiit :  It  being  hereby  expressly  declared^ 
That  notwithstanding  of  what  is  above  mentioned^ 
so  soon  as  the  five  workable  seams  of  coal  in  the 
lands  feued  ar'e  wrought  out,  according  to  the 
mode  of  working  presently  used  at  the  pits  on  Mr 
C*s  estate,  it  shall  not  be  in  the  power  of  the  said. 
J  H  C,  or  his  foresaids^  under  pretence  of  working 
the  pillars  which  may  be  left,  or  of  searching  for 
other  coal  than  these  five  seams,  .to  set  down  any 
workings  whatever  upon  any  paft  of  the  ground 
hereby  feued,  whether  the  Easter  or  Wester  parts 
of  G  before  mentioned  ;  but  from  that  period  tjie 
above  power  and   liberty  reserved  to  set  down 
■workings  in  the  Easter  part  shall  cease  and  be  at 
an  end :  With  free  ish  and  entry  to  the  said  D  M^ 
and  his  foresaids^  to  the  ground  hereby  feued,  by  a 
road  leading  from  the  ford  at  the  bottom  of  Easter 
G  hill,  till  it  joins  the  Cairnhill  road  at  Swallow- 
hall,  the  said  road  to  be  made  thirty  feet 'broad,  at 
the  expense  of  the  proprietor,  and  afterwards  main- 
tained and  kept  up  by  the  said  D  M  and  his  fore^ 
saids,  the  proprietor  and  his  tenants  having  at  all 
times  the  free  use  and  liberty  of  the  said  road  :  In . 
which  lands  and  others,  with  the  privileges  and . 
pertinents  above   specified^  with  and  under   the 
reservations,  conditions,  provisions,  declarations^ 
and  exceptions  above-written,   the  said  O  C,  as 
tutor  of  law  aforesaid,  binds  and  obliges  the  said 
J  H  C,  and  his  heirs  and  successors,  to  infcft  and 
seise  the  said  D  M  and  his  foresaids,  on  their  own 

X  2 
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proper  charges  and  expenses,  to  be  hblden  of  the" 
said  J  H  C  and  his  foresaids,  immediate  lawfuf 
superiors  thereof,  in  feu-farm,  fee  and  heritage  for 
ever,  for  payment  of  the  fen- duty  and  others,  and 
performance  of  the  obligations,  provisions,  stipula^ 
dons  and  conditions  under-wrkten  r  Whkh  lands' 
and  others  above  di^oned,  wkh  the  privileges  and 
pertinents  abovie  expressed,  bm  wkb  and  under  the 
reservations,  provisions,  conditions,  declarations^ 
and  exceptions  above-written,  wkh  this  feu-right, 
and  charters  and  infeftments  to  follow  hereon,  the 
said  O  C,  as  tutor  of  law  aforesaid,  binds  and  o-^ 
bilges  the  said  J  H  C,  and  his  foresaids,  to  warrant 
to  be  good^  valid,  and  sufficient,  free,  safe,  and 
sure,  to  the  said  D  M,  and  his  foresaids,  from  all 
burdens,  incumbrances,'  and  grounds  of  eviction,* 
at  all  hands,  and  against  all  deadly  as  kiw  will  ^ 
excepting  from  this  warrandice  the  foresaid  lease 
of  coal  to  the  said  W  C,  and  the  whole  other 
standing  tSKrks  upon  the  said  whoFe  lands  belong- 
ing to  the  said  J  ft  C,  m  the  sfi^id  parish :  And 
further,  the  said  O  C  binds  and  obliges  himself,, 
as  tutor  of  law  aforesaid,  to  free  and  relieve  the 
said  D  M  and  his  foresaids,  and  the  knds  and 
others  hereby  disponed,  of  all  teind  duty,  cessv 
minister's  stipend^  schoolmaster's  salaiy,  and  all 
other  public  and  parochial  burdens  whatsoever, 
payabk  furth  of  the  said  lands,  at  and  preceding: 
the  term  of  Martinmas  one  thousand  eight  hull- 
dred,  which,  notwithstanding,  the  date  hereof,  is^ 
hereby  declared  to  have  been  the  said  D  M's  en-^ 
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tnr  to  the  premises :  And  farther,  the  said  O  Q 
as  tutor  of  law  aforesaid,  binds  and  obliges  the 
said  J  H  C,  and  his  foresaids,  to  make  a  sufficient 
progress  of  the  writs^and  title-deeds  of  the  said 
lands  hereby  feued,  forthcoming  to  the  said  DM, 
and  his  above  written,  when  they  shall  have  occa* 
'fiion  for  the  same,  upon  their  receipt  and  obliga- 
tion for  redelivery,  within  a  competent  time,  and 
under  a  suitable  penalty:  And  farther,  The  said 
O  C  ma:kes  and  constitutes  ^e  said  D  M,  and  his 
aforesaids,  the' said  J  HC,  and  his  aforesaids,  their 
lawful  ces^ioner^  and  assignees,  in  and  to  the 
rents,  mails,  farms,  prc^ts  and  duties  of  the  said 
lands  hereby  feued,  from  and  after  the  said  term 
of  Martinmas  one  thousand  eigl^  hundred,  and  in 
all  time  thereafter ;  with  power  to  him  and  his 
foresaids,  to  uplift,  receive,  and  discharge  the  said 
rents ;  if  necessary,  to  pursue  therefor ;  and  in  ge- 
neral to  do,  and  cause  to  be  don^  all  things  law- 
ful and  necessary  concerning  the  premises,  which 
the  said  |  H  C,  or  the  said  O  C,  as  Ms  tutor  of 
law  foresaid,  could  have  done  before  granting 
hereof }  surrogating  and  substituting  the  said 
D  M,  znd  his  foresaids,  in  the  said  J  H  C,  his 
full  right  and  place  of  the  premises  for  ever; 
which  assignation  the  said  O  C  binds  and  obliges 
the  said  JHC  and  hts  foresaids,  to  warrant  from 
all  facts  or  deeds  done,  9t  to  be  done  by  them,  in 
prejudice  hereof  only  :  *  For  which  causes,  and  on 
the  other  part,  the  said  D  M  hereby  binds  and 
iQbUges  himself,  his  heirs,  executors  and  succes* 
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SOTS,  to  content  and  pay  to  the  said  J  H  C,  and 
his  heirs  or  assignees  whomsoever,  forty^ne  bolls 
twelve  pecks  and  one  third  of  a  peck  of  oatmeal, 
at  the  fiar  price  of  tlie  best  oatmeal  struck  for 
that  pare  of  the  county  of  Lanark,  situated  with- 
in the  commissaridt  of  Hamilton  and  Campsie, 
urithin  which  the  lands  so  feued  do  lye,  of  yearly 
feu-duty,  for  the  said  lands  above  disponed  io 
feu,  at  two  terms  in  the  year,  Whitsunday  and 
Martinmas,  by  equal  portions,  begin/iing  the  first 
term's  payment  thereof  at  the  term  of  Whitsun- 
day last,  one  thousand  eight  hundred  and  one,  for 
the  half  year  preceding,  and  so  forth  at  each  term 
of  Whitsunday  and  Martinmas  thereafter   in  all 
time  coming  ;  with  a  fifth  part  of  each  moiety  of 
liquidated  penalty,  in  case  of  failure  in  the  pay- 
ment thereof,  and  the  legal  interest  of  the  said 
half-yearly  payments  from  the  respective  terms  at 
which  the  same  shall  become   due,  durin^^   the 
non-payment  of  the  same  ;  and  doubling  the  said 
feu-duty  the  first  year  of  the  entry  of  each   heir 
or  singular  successor  to  the  said  lands  and  othtrs : 
And  moreover^  the  saM  D  M  having  already  e- 
rected,  upon  the  ground  hereby  teueti,  iron  and 
steel  v;o;ks  sufficient  for  the  consumpt  of  upwards 
of  tliiity  tiiousand  tons  of  coal  yearly,   •'^e  hereby 
birJ.N  anJ  obiigt^>  himself  and   ^'is  ht:;rs,  and   his' 
or  il:ieir  •iisponoes,  projU-ietors   of  the  said  iron 
anJ   sieel   works,    to   tak'?  the  whole   vsuppiy    of 
^oals  which   'Hdy   be  Kecessay   tor   tMc  use  and 
coubuia^i  of  the  said  works,  as  long  as  the  sanxa 
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sImiU  be  carried  on,  from  the  coaleries  .6n  the 
lands  belonging  to  the  said  J  H  C  in  the  said 
parish  of  Old  Monkland,  and  that  as  well  during 
the  currency  of  the  lease  to  the  said  W  C,  as  in 
all  time  after  the  expiry  thereof;  provided  the 
same  can  be  furnished  by  the  proprietor  and  his 
tacksman;  and  also  provided  the  same  are-furnish- 
ed at  as^cheap  a  rate  as  the  said  J)  M,  or  his  fore- 
saids, could  elsewhere  be  supplied  ;  and^  without 
prejudice  to  the  foresaid  obligation,  the  said  O  M 
binds  and  obliges  himself,  and  his  foresaids,  to 
take  such  supply  of  coals  as  may  be  necessary  for 
the  use  and  consumpt  of  the  said  iron  and  steel 
works,  to  the  extent  of  thirty  thousand  tons  an- 
nually, from  the  coaleries  on  the  lands  belonging 
to  the  said  J  H  C,  Esquire,  in  the  foresaid  parish, 
|br  the  period  of  twenty-two  ye^rs  from  the  se- 
cond day  of  May  next,  one  thousand  eight  him- 
dred  and  two,  (being  the  period  to  run  of  the  a- 
bove  mentioned  x:oal  lease  to  the  said  W  C) ;  pro- 
vided the  same  can  be  furnished  by  the  proprie- 
tor or  his  tactc^maxi ;  and  also  provided  the  same 
are  furnished  at  as  cheap  a  rate  as  the  said  D  M, 
or  his. foresaids,  could  be  supplied  at  neighbour- 
ing coaleries,  not  being  the  prqperty  of,  nor  be- 
ing  held  in  lease  by  the  said  D  M  or  his  foresaids, 
or  the  proprietors  of  the  said  >iron  and  steel  works 
s^s  a  company,  ,or  any  jndividu^l  proprietor  there- 
of ;  even  though  he  or  they,  by  being  proprietors 
^or  tacksmen  of  coal,   should  be  able  to  supply 

■ 
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article  shall  be  so  furnished  by  the  said  J  H  C,  or 
his  foresaids:  And  further,  the  said  D  M  binda 
arid  obliges  himself,  and  his  foresaids,  to  free  and 
relieve  the  said  J  H  C,  and  his  foresaids,  of  all 
teind-duties,  minister'^  stipend,  schoohnaster'^ 
salary,  cess,  and  all  other  public  and  parochial 
burdens  •whatever  effciring  to,  imposed  or  to  be 
imposed  on  the  grounds  hereby  feued,  frotii  *  and 
after  the  said  term  of  MartintKias  one  thousand 
eight  hundred,  and  in  ail  time  thereafter  s  And 
lastly,  the  said  O  C  hereby  binds  and  obliges  the 
said  J  H  C,  and  the  said  D  M  binds  and  obliges 
himself  and  his  foresaids,  to  perform  theit  rc^ 
spective  parts  of  the  premise^  June  inde  to  each 
other,  under  the  penalty  of  five  hundred  pounds 
Sterling,  to  he  paid  by  the  party  failing  to  the 
parry  performing,  or  willing  to  performi  over  and 
above  performance ;  and  they  consent  to  the  re-. 
gistration  hereof  in  the  books  of  Council  and 
Session,  or  other  competent  record,  therein  to  rcr 
main  for  preservation  j  and,  if  necessary,  that  the 
strength  of  a  decree  may  be  interpohed  hereto, 
on  which  letters  of  horning  on  six  days  charge^ 
and  all  other  execupon  tie^dful,  may  pass,  and  be 
directed  in  form  as  effeirs ;  and  thereto  constitute 

their  prociirators,  &c. 
Moreover,  that  the  said  P  M  may  be  infeft  an4 
seised  in  the  said  lands  and  others  above  feue4 
out,  the  said  O  C,  as  tutor  of  law  foresaid,  here- 
by desires  and  requires  you 

,  and  each  of  you^i  conjunctly  and  seyera^- 


A  SALE  BY  TUTORS.  329 

ly,  the  said  J  H  C's  bailies  in  that  part,  to  the 
effect  after  specified,  hereby  specially  constituted, 
that  upon  sight  hereof  ye  pass  to  the  ground  of 
the  lands  and  others  above  disponed,  and  there 
give  and  deBver  heritable  state  and  sasinc,  with 
real,  actual,  and  corporal  possession,  to  the  said 
D  M,  or  his  foresaids,  of  alt  and  whole  the  lands 
and  others  foresaid,  lying  bounded  and  described 
as  ia  the  dispo»tive  clause  hereof,  with  the  pri- 
vileges and  pertinents  foresaid  }  but  with  and  un- 
der the  reservations,  provisions,  conditions,  and 
declarations  before  written,  all  as  mentioned  and 
contained  jn  the  dispositive  clause  hereof,  and 
here  held  as  repeated  brevitaiis  causUy  and  here- 
by ordained  to  be  inserted  in  the  charters  and  in-! 
feftments  to  follow  hereon,  and  in  all  fixture  re- 
novations, transmissions,  and  investitures  of  the 
lands  and  others  hereby  disponed  ;  otherwise  the 
said  charters,  infeftments,  renovationl^  transmis- 
sions, and  investitures,  to  be  void  and  null ;  To 
be  hel;)  by  them  in  manner  above  written ;  and 
that  by  deliverance  to  the  said  D  Mi  ot  his  fore- 
saids, or  to  his  or  their  certain  attoir'ney  or  attor- 
nies,  in  his  or  their  names,  bearers  hereof,  of 
earth  and  stone  of  the  grounds  df  the  said  lands, 
with  all  other  symbols  usual  and  necessary;  and 
this  in  nowise  ye  leave  undone  i  for  doing  whereof 
the  said  O  C,  as  tutor  Qf  law  foresaid,  hereby 
commits  to  you,  and  each  of  you,  full  power,  by 
this  his  precept  of  sasine,  directed,  to  you  forth^t 
^ect.    In  witness  whereofj,  &C' 
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And  whereas,  notwithstandmg  this  '  measure, 
and  the  contract  thus  entered  into,  are  so  mani- 
festly for  the  benefit  and  advantage  of  the  said 
J  H  C,  the  pupil,  and  of  his  estate,  and  of 
ail  the  parties  who  could  claim  to  succeed  to 
him  therein,  in  case  he  should  die  before  at- 
taining the  age  of  twenty-one  years,  (on  the 
faith  of  which  the  said  D  M  has  already,  as 
before-mentioned,  laid  out  several  sums  of  mo- 
ney to  a  large  amount),  yec  doubts  are  enter** 
tained  with  regard  to  the  validity  of  this  ccm* 
tract,  and  whether  the  execution  of  the  ^me  by 
the  said  O  C,  as  tutor  of  law  to  his  nephew  the 
s^id  J  H  C,  be  within  the  powers  of  a  tutor  of 
law }  which  doubts  caunot  be  removed,  and  the 
said  contract  confirmed,  without  the  authority  of 

Parliament : 

« 

Mar/  it  therefore  please  your,  Mrgesttf^ 

On  the  humble  petition  of  the  aforesaid  O  C, 
the  uncle  and  tutor  of  law  of  J  H  C,  the  infant. 
That  it  may.  be  enacted,  and  be  it  enacted  by  the 
King's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  a^d 
Temporal,  and  Commons,  in  the  present  Parlia- 
meQt  asseoibled,  and  by  the  authority  of  the  same. 
That  from  and  after  the  passing  of  this  act,  the 
said  contract  or  agreement,  e^icecuted  betweei^  the 
s^id  P  C9  as  tutor  of  law  of  the  said  J  H  C,  and 
the  said  D  M,  bearing  date  the  sc^venteenth  day 
pi  February,  and .  sepond  day  of  March^  in  t])$. 


A  SALE  BY  TUTORS.  331 

year  one  thousand  eight  hundred  ani3  two,  as 
herein  before  fully  recited,  be,  and  the  same  is 
hereby  absolutely  ratified,  confirmed  and  establish- 
ed in  the  whole  clauses,  tenor  and  contents  there- 
of, in  ^ch  and  the  same  manner  3&  if  the  same 
had  been  executed  by  the  said  J  H  C  when  of  the 
full  age  of  twenty-one  years. 

Atid  be  it  further  enacted,  That  all  and  every 
-the  several  pieces  and  parcels  of  ground,  and  pre- 
mises  herein  before  mentioned,  contained  in  the 
before  mentioned  con,lract  or  feu,  of  the  seventeenth 
day  of  February,  and  second  day  of  March,  one 
thousand  eight  hundred  and  two,  shall  be,  and  the 
same  are  hereby  settled  upon,  and  vested  in  the 
eaid  D  M,  his  heirs  and  assigns  whomsoever,  as 
fully  and  effectually,  to  all  intents  and  purposes, 
as  the  same  would  have  been  vested  in  the  said 
D  M,  his  heirs  and  assigns,  by  the  form  and  ef- 
fect of  the  said  contract  of  feu,  in  case  the  same 
had  been  executed  by  the  said  J  H  C  when  of  the 
full  age  of  twenty-one  years  j  but  under  and  sub- 
ject nevertheless  to  the  payment  of  the  feu-duty, 
and  the  performance  of  the  covenants  and  agree- 
ments herein  before  mentioned,  to  be  therein  and 
thereby  covenanted,  on  the  part  and  behalf  of  the 
said  D  M,  his  heirs  and  assigns,  to  be  paid,  ob- 
served, jierformed,  fulfilled,  and  kept. 

Saving  and  reserving  always  to  the  King's  most 
excellent  Majesty,  and  to  all  and  every  other  per- 
son  and  persf.ns,  bodies  politic  and  .corporate,  his, 
^r,  and  their  respective  heirs,  successors,  execii- 
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tors  and  administrators,  (other  than  and  except 
the  said  J  H  C,  and  his  heirs  and  assigns)^  all 
such  estate,  right,  title,  interest,  property,  claim, 
and  demand  whatsoerer,  of,  in,  to^  or  out  ef  the 
said  pieces  and  parcels  of  ground  comprised  in  the 
said, recited  contract  of  feu,  of  the  seventeenth  day 
of  February,  and  second  day  of  March,  one  thou- 
sand eight  hundred  and  two,  every  or  any  part 
thereof  respectively,  2»  they,  every  or  any  of  them, 
bad  before  the  passing  of  this  act,  or  could  or 
might  have  held,  used,  or  enjoyed,  in  case  this  act 
had  not  been  rnade^ 


This;  petition  will  be  remitted  to  the  Lord 
Prefident  of  the  Court  of  Seflion,  the  Lord 
Juftice-Qerk,  and  Lord  Chief  Baron  of  the 
Court  of  E?cchequer  in  Scotland,  to  inquire  in- 
to the  h€ts  fet  forth,  and  report  their  opinion. 
The  agent  informs  the  Judges,  of  the  reniit ; 
when  a  day  of  meeting  is  fettled,  at  which 
thofe  having  intereft  muft  be  prefent.  Evi- 
dence in  fupport  of  the  fa£ts  on  which  the  peti- 
tion {lands  mud  be  brought;  and  an JQvediga* 
tion  will  take  place  before  the  Judges  j  the  re* 
fult  of  which  inquiry  will  be  ftated  in  the  form 
of  a  report  by  the  Judges,  which  will  be  fa» 
vourable  or  otherwife,  according  to  circum- 
fiances;    and,  being  returned  to  Parliament, 
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will  no  doubt  aSed  the  iffiie  of  the  applica- 
tion. * 

Simmons  at  ffie  instance  ^a  Pupil Jbr  auth/rimg 
a  Sale  <ifkis  Lands, 

Georoz,  &c.  Whxrsas  it  is  humbly  meant 
and  shown  to  us  by  ovr  i.ovitb  A,  eldest  soa 
of  the  deceased  A,  and  B,  his  tutor  at  law,  for 
for  his  interest,  conform  to  gift  of  tutorf  in  his 
fivour,  under  the  quarter  seal,  of  date 
That  the  said  A  stands  heritably  infeft  and 
seased  in  all  and  wholb  the  lands  aikd  others 
after  mentioned — (icTir  describe  fftem} — as  con- 
tained in  his  instrument  of  sasine  thereon,  dated 
,  and  recorded  ;  and 

TRUE  IT  IS,  that  the  said  pursuer,  as  heir  of  the 
deceased  A,  his  father,  has  no  other  lands  or  heri- 
tages exceptii^  the  above  mentioned,  and  &o  other 
funds  herital^e  or  moveable,  exciting  what  i*  con- 
tained in  a  list  on  a  paper  apart  herein  referred  to, 
amounting  to  the  sum  of  and  that 

the  pursuer,  as  heir  to  his  said  deceased  father, 
stands  bound  and  obliged  to  sundry  persons  for 
several  very  considerable  sums  of  money,  due  to 
them  by  bonds,  bills,  divers  obligations,  promis- 
sory notes,  and  otherwise,  so  that  the  interest  of 
the  debts  are  nearly  equal  to  the  rents  of  the  said 
lands,   and  the  value  of  the  said  moveable?  i 

•  The  English  solicitor's  bill  for  carrying  througli  such 
nn  act,  hi  1 801,  would  have  come  to  about  ■25{V.  SteTtir.ij. 
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v?hereby  there  is  no  fund  for  alimenting  the  piiN 
suer,  and  that  the  said  creditors  threaten  to  ad-^ 
judge  the  said  lands,  unless  they  be  paid  the  sums 
of  money  respectively  due  to  them  ;  whereby  it 
BECOMES  NECESSARY  that  the  said  lands'shalt  be 
sold  for .  payment  of  the  debts  due  by  the  pur- 
suer's father ;  therefore  our  Lords  of  Coundl 
and  Session  ought  to  take  cognition  of  the  a* 
mount  of  the  debts  due  by  the  pursuer's  father, 
and  of  the  yearly  value  of  the  said  lands  and  o* 
thers ;  and,  in  order  thereto,  the'  whole  creditors 
of  the  said  pursuer's  father  ought  to  be  DECfiRNi' 
ED  to  prohibit  and  produce  their  whole  grounds  of 
debt,  and  conveyances  thereof,  and  to  depone  upon 
the  verity  of  their  said  debts;  which  cognition 
being  so  taken,  our  said  Lords  ought  and  should 
FIND  and  DECLARE  that  there  is  a  necessity  for 
selling  the  said  whole  lands,  and  that  such  a  measure 
will  be  for  the  utility  of  the  pursuer :    and  the 
same  being  so  found  and  declared,  the  said  Lords  of 
Council  and  Session  ought  and  should  grant  full 
power,  liberty,  and  warrant  to  the  said  pursuer, 
and  his  said  tutor  at  law,  for  his  interest,  during  his 
pupillarity,  and,  after  expiry  thereof,  to  the  pur- 
suer. With  the  consent  of  his  curators,  to  sell, 
alienate,  and  dispone  the  said  lands,  or  any 
part  thereof,  heritably  and  irredeemably ;  and  that 
it  shall  be  lawful  to  the  said  B,  as  tutor  of  law  to 
the  pursuer,  at  any  time  during  bis  pupillarity, 
and,  after  the  expiry  thereof,  to  the  pursuer  him- 
self, with  consent  of  his  curators  for  the  time,^  to 
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make,  grant,  sub^cfib^,  and  deliver  to  the  pur^ 
chaser  or  purchasers  of  the  laads  and  others  fore-* 
said,  depositions  and  conveyances  of  the  same, 
and  all  other  writs,  rights,  and  securities  n^es* 
sary.for  establishing  theright  thereof  in  their  per- 
'toos;  And  :it  further  ought,  and  shoui^d  be 
CECLA-RED,  that  all  dispositionis,  conveyances,  and 
other  writs,  rights^  and  securities,  so  to  be  made 
and  granted  by  the  said  B,  tutor  foresaid,  during  bi^ 
office  of  tutQry,.or  after  the  expiry  thereof,  by  the; 
JjuKuer  himself,  with  consent  of  his  ciirators  for 
tfaeiitne,  of  his  foresaid  lands,  in  whole  or  in  part, 
to  whiUsoQver  person  or  persons,  shall  be  zt  valid 
and  i^fficient  to  the  receivers  thereof,  as  if  the 
the. same  were  made,  granted,  and  subscribed  by 
the  person  himself  after  his  majority  or  perfect  age 
of  21  years  complete,  \yith  all  solemnities  requi- 
site ;  and  that  the  same  is  never  to  be  revoked  or 
called  in  question  by  the  said  pursuer,  his  heirs 
dr  successors,,  in  time  coming;  And  further, 
it  ought  and  should  be  jfound  and  declared, 
by  decree^  foresaid,  that  the  pursuer  is  entitled  to 
retain,  out  of  the  first  end  of  jthe  price  of  the  said 
lands,  the  expense  of  raising  and  carrying  on  this 
process,  extracting  the  decree,  and  others  to  fol- 
low hereon,  completing  his  titl^  to  the  said  Jands, 
and  executing  the  dispositions  thereof,  in  favour 
of  the  purshaser  or  purchasers,  and  all  other  writs 
requisite  ^nd,- necessary  ;  and  C,  brother  to  tlie 
said  deceased- A,  ought  to  be  called  in  this  process 
for  hi^  interest,  as  the  person  who,  failing  the 
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pursuer,  and  heirs  of  bis  body,  would  succeed  to 
the  said  lands  aa^  estate  ^  all  agreeably  to  the  laws 
land  daily  practice  of  Scotland,  used  and  obaerved 
in  the  like  cases  in  all  points. 

Our  will  is  Uekmvokm^  &c  That  ye  ki  our 
iiame  and  authority  lawfully  svuuoi^y  warn  and 
Charg£  the  said  C  personally ^  or  at  his  dwelling* 
place,  upon  two  diets  of  twenty-one  and  six  da3r8 
warning,  to  compear  befoire  our  Lords  of  Council 
and  Session  at  Edinburgh,  or  where  they  shall 
happen  to  be  for  the  time,  the  and 

days  of  for  &nt 

and  second  diets,  in  the  hour  of  cause,  wirii  con^ 
tinuation  of  days,  to  answer  at  the  instance  of  the 
pursuer  in  the  matter  libelled  ;  That  is  to  say^ 
to  hear  and  see  the  premises  verified  and  proved^ 
and  decree  and  sentence  pronounced  by  our  said 
Lords,  conform  to  the  conclusions  above  written^ 
in  all  pouits,  or  else  to  allege  a  reasonable  cause 
in  the  contrary ;  with  certilftcation  as  efieirs.  Ac** 
CORDING  TO  JUSTICE)  as  yc  Will  auswer  to  ua 
thereupon ;  which  to  do  we  commit  to  you^ 
jointly  and  severally,  our  full  power  by  these  oui" 
letters,  delivering  them  by  you,  duly  executed  and 
indorsed,  again  to  the  bearer.  Given  under  our 
signet,  AT  Edinburgh,  the  day  of 

and  43d  year  of  ourreign,  iSoj. 

Procedure  in  the  Action. 

This  fummons  is  executed  againft  the  next 
heir  alone ;  and  the  days  of  the  citation  beimg 
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expired,  it  is  called  in  commoi>form  and  enroll- 
ed, Wheti  the  adion  comes  before  the  Lord 
OrdinJay,  a  proof  13  craved  of  the  ralue  of 
the  eftate,  and  of  the  amount  of  the  debts  j 
which  being  allowed^  a  coipiniflion  is  granted, 
with  letters  of  diligence,  for  citing  the  tenants 
and  poffeflbrs  of  the  lands,  and  for  making  the 
cjreditors  exhibit  their  vouchers  and  grounds  of 
debt^  On  thi^  commiffion  a  proof  is  taken,, 
and  the  pro<^fs  fent  to  the  Inner-houfe  clerk^  * 
who  tflakes  up  the  ftate,  procures  the  fubfcrip- 
tion  of  the  Lord  Ordinary  on  concluded  caus- 
es ;  and  the  cafe  being  enrolled  in  the  Inner- 
Houfe  roll  of  concluded  caufes,  memorials  are 
allowed  to  be  given  in  :  And  the  memorial  by 
the  pi^il,  ftating  the  value  of  the  property, 
and  thp  amount  of  the  debt,  as  fupported  by 
the  proof  and  evidence  in  the  prepared  ftate, 
beiqg  lodged,  the  Court,  on  advifing  the  caufe, 
will  authorife  a  total  or  partial  fale,  according 
to  circumftances. 

Summons  at  a  PupiPs  jnstance  for  remaoing  a 

suspected  Tutor. 

GeorojS,  &c.  Our  lovite  A,  son  of  the  de- 
ceased A.  That  the  said  deceased  A,  by  his  nomi«- 
xiation  of  tutors  and  curators,  contained  in  his  dis« 
position,  of  date  and  recorded 

VOL.  HI.  Y         * 
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nominated  and  appointed  B  sole  tntor  and  curs' 
tor  to  the  pursuer,  during  the  whole  years  of  his 
pupillarity  and  minority;  and  ture  it  is,  that 
after  the  death  of  the  said  A,  the  said  B,  as  tutor 
foresaid,  infromitted  with  and  took  upon  himself 
the  management  of  tSe  pursuer's  affairs,  without 
making  and  subscribing  inventories  of  his  estate 
and  effects,  in  terms  of  the  statutes  in  that  behalf 
made,  and  also,  in  an  unwarrantable  manner,  dis* 
posed  of  the  estate  and  effects  of  the  pursuer  ^ 
*AKD  akhough  the  pursuer  has  often  desired  the 
said  B,  as  a  suspect- tutor,  to  renounce  the  said 
ofEce  of  tutory  and  curatory  so  committed  to  him, 
and  to  make  just  count  and  reckoning  of  his  in- 
tromissions with  the  estate  and  effects  of  the  pur- 
suer, and  which  belonged  to  the  said  deceased  A 
the  pursuer's  father,  and  to  make  payment  to  the 
pursuer  of  the  balance  thereof,  which  should  be 
found  to  be  in  his  hands,  yet  he  refuses,  at  least 
delays,,  so  to  do;  therefore  it  ought  and  should 
be  FOUND  and  declared,  by  decree  of  our 
Lords  of  Council  and  Session,  that  the  said. 
B,  as  a  suspect- tutor,  is  incapable  of  exercising 
the  said  offices  of  tutory  and  curatory,  confer- 
red on  him  in  manner  foresaid;  and  he  ought 
an<J  should  be  decerned  and  ordained  to  re- 
nounce and  divest  himself  of  the  same;  and  also, 
he  ought  and  should  be  decerned  and  ordain- 
ed, by  decree  foresaid,  to  make  just  count  and 
reckoning  of  the  intromissions  had  by  him  with 
the  estate  aud  effects  which  belonged  to  the  de- 
ceased A|  the  pursuer's  father,  and  to  make  pay-* 
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ment  to  the  pursuer  of  the  sum  of  loopl.  Ster- 
lings or  such  other  sum  as  may  be  found  to  be 
due  by  him  in  the  course  of  such  accountings 
with  the  interest  thereof  from  the  date  of  the  ci- 
tation to  follow  hereon,  and  in  time  coming  du- 
ring the  not-payment ;  and  further,  to  make 
payment  to  the  pursuer  of  the  sum  of 
Sterling,  or  such  other  sum  as  our  said  Lords  shall 
modify  as  the  expense  of  this  process^  besides  the 
expensfe  of  extracting  the  decree  to  follow  Tiere- 
on^  after  the  form  and  tenor  of  the  laws  and  daily 
practice  of  Scotland,  used  and  obserted  in  the 
like  cases,  in  all  points.  Our  will  is  here^ 
FORE,  &c.  (in  common  form.) 

In  the  ordinary  cafe,  on  the  tutor's  pre- 
fenting  a  ftate  of  his  intromiffions,  the  Court 
will  order  him  to  find  caution  for  his  future 
actings. 

Bond  of  Caution  for  a  Sicspect-Tutor, 

I,  C,  CONSIDERING  that,  in  the  action  brought 
before  the  Court  of  Session,  at  the  instance  of  A, 
against  B  his  tutor,  nominated  by  the  deceased  A, 
father  of  the  said  A,  the  Lords,  by  interlocutor 
dated  ,  ordained  the  said  B  to  find  caution 

acted  in  the  books  of  Council  and  Session,  for  his 
faithful  administration  of  the  said  pupil's  affairs, 
in  all  time  coming  during  the  pupiliarity  of  the 
said  A  ;  Therefore,  in  obedience  to  the  said  ia- 

Y  2  " 


^ju.^      hvjn  or  Hx^ttodj*-  yx>ii  jl  r-fj'i 


n^rr^jinar^  *  Zt^t:r^  ffTrari^  3.r?n  ^m^  -rT---:r  myi 
f?r::I-  «t  cairinuer  iir  -de  rau:  5^  rinc  re  shall 
iur.tr  i^I -J  laif  pr:'i*sr>  r:trT,;rp*:  rij*  nfii*  of  tn- 
vjT  IV  '.iii  Ku£  -£-  znr  Dtiik=-%«:  -piiiz^rff  is  m- 
^^vtJj^X  'JL  bra  to  £r  a*  iirtixr  xr  rrrrr  rr-^  Ws 
pt^^ilirrT.  22jt£  is:  imir  lit*  Ttsniix  nf 
Ai^i.  I  c^YJXjrr  to  ie  i^^iFT^i^r^iy  hereof 
kf  ^^.t  b-rJks  -:if  CDnndl  znc  Sasor,  cr  o«hcf 


ii  cc^jrD-:-^  fsrr: ;  2i.d  for  lizr  prrprse  I  cow- 


xr^s 


1  i}^  coritliidc  ttis  rk-w  of  ibrois  coonect^ 
ed  vkh  the  proceediDgs  erf  tifiorsy  wkh  die 
couriler-actions  at  the  inilaDce  of  the  minor 
a^ainft  tils  curator,  and  of  the  cuiatCH'  againft 
tfie  minor,  where  a  prt^>er  ietdement  of  the 
traniktions  of  the  tutor  has  not  taken  place. 


Hurmnom  at  ffie  tnstance  of  a  Person  arrived  at 
tnajorilif^  against  Ms  Tutors  and  CunOors. 

George,  &c«  Whereas  it  is  humbly  meant 
tnd  shown  to  us  by  our  jlovite  A,  that  the  late 
A^  by  hi$  nomination  of  tutors  and  curators,  of 
date  9  nominated  and  appointed  B,  Cy 


/  ^ «/ 
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0  and  £,  to  be  tutors  and  curators  to  fhe  pur« 
suer,  as  the  said  nqininationy  of  date  foresaid,  and 
recorded  ,  more  fully  bears  :   That  ia 

virtue  of  this  nomination^  the  said  persons  enter- 
ed on  the  office  of  tutors,  an^  had  an  universal 
intromission  .with  the  estate  and  effects  of  the  pui:^^ 
suer ;  and,  on  the  expiry  of  the  office  of  tutory^ 
they  undertook  the  office  of  curators  for  the  purf 
suer,  and  continued  their  intromission^  .witfa;hi$ 
estate  and  effects :  And  whereas  the  pursuer^ 
on  the  day  of  ,  attained  the  age 

of  twenty- one  years  complete,  and  means  to  enter 
on  the  management  of  his  own  affairs,  which  he 
cannot  do  without  a  full  account  of  the  intromis* 
sions  of  his  said  tutors  and  curators,  and  receiving 
up  his  title-deeds  a^d  vouchers,  with  the  ground^ 
of  debt  due  to  him ;  and,  although  the  pursuer 
has  often  desired  the  said  tutors  and  curators  t^ 
produce  the  accounts  of  their  intromissions,  and 
to  deliver  up  to  him  the  tides  and  vouchers  of 
his  estate  and  effects,  yet  they  refjuse  and  delay 
&o  to  do  :  Thejbiefore  the  said  B,  C,  D  and  E^ 
ought  and  should  be  decerned  and  ordained 
to  exhibit  and  produce^  before  our  Lords  of  Coun- 
cil and  Session,  an  account  of  dl^ar^e  and  disj. 
charge,  stating,  on  the  one  side,  the  intromis- 
sions  of  the  said  tutors  and  curators  with  the  e- 
^tate  and  effects  of  the  pursuer,  and  alsio  his  o* 
missions ;  and  on  the  other,  the  debts  they  have 
paid,  the  obligations  they  have  come  tmder  for 
xbe  piursuer,  and  the  expenses  that  have  been  de^ 
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bursed  by  them  for  his  behoof,  all  to  be  seen  and 
considered  by  our  said  Lords ;  and  the  said  B, 
C,  D  and  £  ought  and  should  be  decerned  and 
ORDAINED  to^make  payment  to  the  pursuer  of 
the  sum  of  Sterling,  or  of  such  other 

sum  as  shall  appear  to  be  the  balance  due  by 
jthem  to  the  pursuer  on  the  foresaid  accounts,  with 
interest  thereof  since  the  day  of  , 

when  the  ofEce  of  curatory  expired;  and  that 
they  ought  and  should  be  further  decerned  and 
ordained,  by  decree  foresaid,  to  exhibit  and  de- 
liver over  to  the  said  pursuer  the  whole  title  deeds, 
tights  and  securities  of  the  estate,  heritable  or 
ihoveable,  belonging  to  the  pursuer,  and  the! 
vouchers  and  grounds  of  debt  due  to  him ;  and 
further,  to  make  payment  to  the  pursuer  of  the 
sum  of  50I.  Sterling,  or  such  other  sum  as  our 
said  Lords  shall  modify  as  the  expense  of  process, 
besides  the  expense  of  extracting  the  decree  to 
follow  hereon,  after  the  form  and  tenor  of  the 
laws  and  daily  practice  of  Scotland,  used  and  ob- 
served in  the  like  cases,  in  all  points.  Our  wiljl 
IS  HEREFORE,  &c.  (ju  commOTi  form.^ 

Summons  at  the  instance  of  Tutors  and  Curators 

against  the  Minor. 

George,  &c.  Our  Lovites  B,  C,  D,  and 
E,  That  the  deceased  A,  by  his  nomination  of 
tutors  and  curators,  dated  ,  nominated 

and  appointed  the  pursuers,  or  such  of  theqi  as 
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j^ould  accept,  to  be  tutors  and  curators  to  A,  hi^ 
only  son,  declaring  the  majority  aiive,  and  ac- 
cepting, to  be  a  quorum,  with  the  usual  powers 
of  managing  the  affairs  of  the  said  A  during  the 
whole  years  of  his  pupillarity  and  minority :  That 
in  virtue  of  the  said  nomination,  the  pursuers  en- 
tered on  the  management  of  the  estate  of  the  said 
A,  upon  his  death,  and  had  a  total  intromission 
with  his  funds  and  effects^  which  they  managed 
jaithfully  for  the  interest  of  the  minor;  and 
THAT  he  having  come  of  age  on  the 
day  of  ,  the  pursuers  prepared  and 

transmitted  to  him  an  account  of  charge  and  dis- 
charge betwixt  him  and  them,  on  which  the  ba- 
lance due  to  the  said  A,  amounts  io  the  sum 
^i  ,  and  which  balance  they  offered  to 

pay  over,  on  receiving  a  proper  discharge  of  their 
actings  as  tutors  and  curators  foresaid;  which 
account  is  herewith  produced,  and  tiere  held  as 
repeated :  And  although  the  pursuers  have  often 
desired  the  said  A  to  settle  and  doquet  the  said 
account  of  charge  and  discharge,  and  to  discharge 
them  of  their  intromissions  and  actings  as  tutors 
and  curators  foresaid,  yet  he*  refuses  and  delays 
so  to  do :  Therefore  the  said .  A  ought  and 
should  be  decerned  and  ordained,  by  decree 
of  the  Lords  of  our  Council  and  Session,  to  settle 
and  doquet  the  said  account  of  charge  and  dis- 
charge ;  and  furth^,  to  discharge  all  and  each 
of  them,  of  the  said  offices  of  tutory  and  curatory^ 
^nd  of  their  intromissions  and  actings  thereon ; 
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and  furtber^  the  said  A,  ought  and  should  be  de- 
cerned  and  ordained,  by  decree  foresaid,  tp  niake 
payment  to  the  pur$uers  of  the  sum  of  , 

or  8i)ch  sum  as  our  said  Lords  sh^  modify,  49 
name  of  expenses,  besides  the  expenses  ojF  ex-; 
tracting  the  decree  to  follow  hereon,  after  the 
form  and  tenor  of  the  laws  and  daily  practice  of 
Scotland,  used  and  observed  in  the  like  cases  in 
^11  points.  Our  will  is  hereforb,  kc. 
In  witness  whereof^  S^. 

I  now  proceed  tp  the  difcharge  of  the  ot 
fices  of  ttttory  aad  curatory. 

3.  Of  the  Discharge  of  the  Offices  of  Tuiory  and 

'  '  Curatory. 

Thofe  named  to  the  oflSces  of  tutory  and 
curatory,  may  accept  of  the  former,  and  de- 
cline the  latter  office ;  and  therefore,  the  accep- 

•  *  

tance  of  tutors  ought  to  be  fo  expreffed,  as  to 

Jeave  their  acceptance  of  the  office  of  curatory  | 
optional  to  them.     Where  the  tutors  decline  to 

accept  of  |he  office  of  curatory,  the  minor,  by  i 

Hmfelf,  or  )vith  confent  of  his  curators,  muft  j 
4ifcharge  his  tutors. — In  the  fame  way  a  dif-^ 

charge  of  the  office  of  -tutor  at  law,  or  tutor-  j 

dative,  will  ibe  given  by  the  minor. — On  the  i 

other  hand,  when  the  tutors  and  curators,  nam-  | 
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^  by  the  parent,  have  continued  to  act  m  both 
pffices,  a  difchjirge  of  both  will  be  given  by  th^ 
major;  or  where  he  has  chofen  curators  who 
have  aded,  he  will  have  to  granjt  them  dii^ 
charges.  I  (hall  give  examples  of  thefe,  and 
of  the  difcharge  where  the  office  has  been  in- 
terrupted by  the  maniage  of  a  female  minor. 

* 

I.  Discharge  by  the  Miff0t^  ftfAetsg^^Tulory^ 
under  the  nomination  of  the  FaJO^er. 

I,  A,  coNSiDEitiNG  that  B,  C,  D»  and  E,  were 
nominated  and  appointed  by  the  deceased  A,  my 
father,  to  be  tutors  and  curators  to  me  during  my 
pupillarity  and  minority,  in  virtue  of  a  nomina- 
tion  made  and  executed  by  him,  of  date  j 

and  that  the  said  B,  C,  D,  and  £,  undertook  the 
office  of  tutor  to  me,  under  the  said  nomination, 
and  conducted  my  affairs,  during  the  whole  of  my 
pupillarity,  in  a  faithful  and  proper  manner,  but 
declined  to  enter  on  the  office  of  curatory  con- 
ferred on  them  in  manner  foresaid :  And  having 
made  just  count  and  reckoning  to  me  for  their  in* 
tromissions,  as  tutors,  with  my  estate,  means,  and 
effects,  and  having,  after  my  arrival  at  the  age  of 
puberty,  paid  over  the  balance  arising  on  the  Said 
account  in  terms  of  the  doquets  thereto  subjoined, 
and  delivered  up  the  whole  title  deeds  of  my  he- 
ritage, and  bonds,  obligations,  conveyances,  and 
grounds  of  debt  and  diligence,  and  other  writs 


34^  .     DISCHARGE  OF  TUTORS. 

and  evidents  belonging  to  me,  whereof  I  hereby 
grant  the  receipt,  renouncing  all  exceptions  to 
the  contrary.  Therefore  I,  the  said  A,  being 
now  arrived  at  the  complete  age  of  14  years,  have 
BxoNERED  and  discharged,  as  I  do  hereby 
ExoNER,  ACQUIT,  and  simpliciter  discharge 
the  said  B,  C,  D,  and  E,  all  and  each  oi  them, 
and  their  respective  heirs,  executors,  and  succes- 
sors, of  all  intromissions  had  by  them,  or  their 
factors  in  their  names,  with  the  means  and  estate, 
heritable  and  moveable,  belonging  to  me,  and 
falling  under  their  management,  and  of  all  deeds 
of  administration  done  by  them,  in  their  said  of- 
iSice  of  tutory,  and  of  all  omissions  which  I  caa 
lay  to  their  charge  in  the  exercise  thereof,  and 
of  the  custody  of  all  writs  and  evidents  whatever 
pertaining  to  me,  and  of  all  action,  diligence,  and 
execution,  competent  at  my  instance  against 
them,  in  consequence  of  their  respective  actings 
any  manner  of  way ;  dispensing^  with  the  gene- 
rality foresaid ;  and  declaring  that  this  discharge  j 
shall  be  as  effectual  as  if  the  several  intromissions 
and  omissions  of  the  said  B,  C,  D,  and  £,  as  tu- 
tors foresaid,  deeds  of  administration  done  by 
them,  ^nd  writs  and  others  foresaid,  were  herein 
particularly  specified :  Which  discharge,  I  bind 
and  oblige  myself,  and  my  foresaids,  to  war- 
rant to  ^he  said  B,  C,  D,  and  E,  and  their  fore- 
saids, as  a  sufficient  exoneration  in  the  premises 
at  all  hands ;  and  I  consent  to  the  registra-  ' 
TioN  hereof  in  the  books  of  Council  and  Session^ 
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^r  othier  judges*  books  competent,  therein  to  re- 
main for  preservation ;  and  that  all  execution 
competent  may  follow  on  a  decree  to  be  inter- 
poned'  Ijereto;  and  for  that  purpose  I  consti- 
tute 

my  procurators,  &c.     Jn  witness 
"whereof^  ^c. 

The  following  example  of  the  discharge 
ivill  show  the  changes  on  it,  where  the  mi- 
nor acts  with  the  advice  and  consent  of  hi$ 
curators. 

2.  Discharge  hy  a  Minor ^  with  consent  of  his  Ctu 
ratorSj  to  a  Tutor  at  Law,  or  Tutor  Dative. 

I,  A,  considering  that  B,  tutor  at  law  served  to 
me  as  nearest  agnate,  conform  to  service  in  his 
favour  before  ,  dated  ,  (or 

tutor  dative  to  me  by  gift  of  tutory-dative  in  his 
favour,  of  date  ),  in  consequence  of  which 

title  he  undertook  the  management  of  my  affairs, 
as  my  tutor,  during  my  pupillarity  ;  And  seeing 
I  am  now  arrived  at  the  full  age  of  fourteen  years 
complete — (if  a  female^  say  at  tlie  full  age  of  twehe 
years  complete) — and  that  the  said  B  has  discharge* 
ed  the  duties  incumbent  on  him  as  my  tutor  fore^ 
said,  and  has  made  just  count,  reckoning  and  pay* 
ment  to  me,  and  to  C  and  D,  my  curators,  of  the 
whole  intromissions  had  by  him,  or  any  in  his 
name,  with  the  means  and  estate,  heritable  and 
moveable,  belonging  to  me^  and  under  his  manage? 
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ment^  conform  to  fitted  accounts  betwixt  him 
on  the  one  part,  and  me  and  my  said  curators  on  the 
other,  settled  and  cleared  of  this  date,  and  has  de** 
livered  up  to  me,  and  my  said  curators,  thj?  whole 
title-deeds  of  my  heritage,  and  bonds,  obligations, 
conveyances,  and  grounds  of  debt,  and  diligence 
and  other  writs  and  evidents  belonging  to  me,  and 
in  his  custody,  whereof  I,  with  consent  of  my  said 
curators,  grant  the  receipt,  renouncing  all  excep. 
tions  in  the  contrary;  Therefore  I;  with  th« 
special  advice  and  con&ent  of  the  said  C  and  D, 
my  curators,  have  exqkered  and  dischahlged, 
as  I  do  hereby,  with  consent  foresaid,  exoner^ 
acquit,  and  simpliciter  discharge,  the  said  B, 
tutor  foresaid,  and  his  heirs,  executors,  and  suc^ 
cessors,  of  all  intromissions— f<75  in  the  preceding 
€:Fample.) 

3.  Discharge  of  Tutors  and  Cnraiors  by  a  person 
after  his  arrival  at  Majority. 

I,  A,  coNSiDERiNa  that,  by  nomination  of  tu- 
tors  and  curators,  contained  in  a  settlement  of  his 
estate  and  effects,  executed  by  the  deceased  A, 
my  father,  of  date  ,  and  recorded 

he  nominated  and  appointed  B,  C,  D,  and  £,  to 
be  tutors  and  curators  to  me  during  my  papilla- 
rity  and  minority ;  And  s££Ino  that  I  srm  now 
arrived  at  the  full  and  perfect  age  of  2 1  years  com'- 
plete,  and  that  the  said  B,  C,  D,  and  £,  have 
discharged  the  duties  incumbent  on  them  as  my 
tutors  and  curators,  in  a  faithful  and  proper  man* 
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Her,  during  my  pupilkrity  and  minority,  and  hav6 
made  just  count,  reckoning  and  payment  to  mt 
of  the  whole  intromissions  had  by  them,  or  their 
factors,  with  the  means  and  estate,  heritable  and 
moveable,  belonging  to  me,  and  under  their  ma- 
nagemem,  conform  to  fitted  accounts  betwixt  them 
and  me,  settled  and  cleared  of  this  date ;  and  they  1 

having  delivered  up  to  me  the  tvhole  title-deeds  of 
my  heritage,  and  bonds,  obHgations,  conveyances, 
gl-ounds  of  debt  and  diligence,  and  other  writs  and 
evidents  belonging  to  me,  and  in  their  custody, 
whereof  I  hereby  grant  the  recdpt }  Therefore 
I  have  EXONERED  and  DiscHARGED,'as  I  do  here- 
by ExoNER,  ACQUIT,  and  simpHciter  discharge, 
the  said  B,  C,  D,  and  £,  my  tutors  and  curators 
foresaid,  and  their  respective  heirs,  executors,  and 
successors,  of  all  intromissions  whatever,  &c.  (^as 
in  the  discJiarge  No.  i.  adding  only  the  qffice  of 
curatory^  as  well  as  tutory^  wherever  it  occurs  in 
that  discharge.  J 

It  may  have  happened  that  the  tutors  and 
curators  have,  in  the  course  of  their  transac- 
tions, become  bound  for  the  minor  ;  and  then 
there  will  be  the  following  clause  inserted  in 
the  discharge,  immediately  following  the  clause  . 
of  warrandice. 

And  also,  I  bind  and  oblige  myself  and  my 
foresaids,  to  warrant,  free,  relieve,  and  skaithless 
keep,  my  said  tutors  and  curators,  aild  their  fore- 
saids, from  payment  of  all  sums  of  money,  prin- 
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Kient  has  come  to  be  the  fubjed  6f  judicial 
difcuflioft  by  the  decree  of  the  judge,  that  the 
offices  of  tutory  and  curatory  are  diicharged. 
And  I  fhall  give  the  following  examples  of 
difcharges  to  tutors,  &c.  as  they  will  fliow 
in  what  way  different  cafes  of  this  Idnd  are 
managed. 

t)ischarg€  of  a  Tutat  and  Curator j  hy  the  Minor j 
after  his  arrival  at  Majority. 

I,  M IC,  of  ,  eldest  son  and  heir  of  the 

deceased  M  K :  Wrerzas  the  said  deceased  M 
K,  my  father,  by  bis  deed  of  nomination,  and  de- 
claration annexed  thereto,  which  afe  both  record- 
ed, &c.  did  NOMINATE  and  appoint  G,  now  de- 
ceased, and  J,  his  brother,  or  either  of  theta  liv- 
ing and  accepting,  and,  fatiling  of  them,  certain 
other  persons  therein  named,  to  be  tutors  and  cu- 
rators to  me  and  his  other  children  therein  nam- 
ed, with  the  usual  powers,  and  particularly  with 
power  to  appoint  factors  for  uplifting  the  rents  of 
what  lands  should  belong  to  me  at  his  death,  to 
fit  and  audite  the  said  factors*  accounts,  and  to  set 
tacks  of  the  said  lands,  not  exceeding  the  space 
of  nineteen  years ;  and,  for  their  encouragement 
to  accept  of  the  said  office,  he  declared  that  they 
should  not  be  liable  for  omissions  of  any  kind^- 
but  only  for  their  actual  intromissions :  And  the 
said  J  having,  on  the  death  of  my  father,  accepted 
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of  the  said  office  of  tutor  and  curator  to  me,  did^ 
in  consequence  thereof,  in  name  of  him  and  the 
said  G  his  brother,  make  up  tutorial  inventories 
of  my  means  and  estate,  heritable  and  moveable, 
and  received  the  same  in  terms  of  law  ; .  bid  set 
tacks  of  such  parts  of  my  lands  and  estate  of 
as  were  out  of  lease,  and  that  at  a  con- 
siderably advanced  rent,  and  appoint  T,  writer 
in  Edinburgh,  to  be  factor  on  my  said  estate,  who 
uplifted  the  rents  thereof  during  the  whole  years 
of  my  minority,  and  applied  the  same  for  my  par- 
ticular purposes,  conform  to  sundry  accounts  fit- 
ted with  me  and  the  said  J,  my  curator,  and  the 
said  T,  (except  the  last  year  of  the  said  T*s  in- 
tromissions, which  I  have  fitted  with  him  this 
day) :  And  seeing  I  am  now  of  age,  and  that  I 
have  gone  through  and  revised  the  said  several 
accounts  of  my  factor's  intromissions,  and  having 
also  gone  through  and  inspected  the  whole  other 
acts  of .  management  of  my  said  tutors  and  cura- 
tors during  my  pupillarity  and  minority,  and  hav- 
ing carefully  inspected  the  proceedings  of  my  tu- 
tors and  curators,  as  appearing  in  the  minute 
book  in  which  these  proceedings  have  been  regu- 
larly recorded,  I  declare  that  I  am  fully  satis- 
fied with  and  approve  of  the  same.  And  for  my 
said  tutors  and  curators  their  further  exoneration 
of  the  trust  undertaken  by  them,  I  have  dis- 
charged, as  by  these  presents  I  exoner,  ac- 
quit, and  DISCHARGE,  the  said  J,  his  heirs  and 
VOL.  iiu  7^         * 
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executors,  and  the  heirs  and  representatives  of  the 
said  6,  now  deceased,  of  the  whole  acts  of  ma-^ 
nagement  had  by  them  as  tutors  and  curators  to 
me  during  my  pupillarity  and  minority,  and  of 
the  whole  intromissions  with  my  means  and  estate^ 
heritable  and  moveable,  had  by  the  said  J,  my 
tutor  and  curator,  or  by  the  said  T,  in  virtue  of 
powers  from  him,  or  from  me  with  his  consent; 
and  DECLARE  them  free  thereof  in  all  time  com- 
ing. Which  wscharge  I  oblige  me,  my  heir* 
and  successors,  to  warrant  at  all  hands,  and  a- 
gainst  all  deadly  ;  and  I  consent  to  the  regis-' 
TRATioN  hereof,  Scc.Jar  preservaiion. 

Deed  by  a  Minor  with  consent  of  his  Curator ,  ap» 
proving  of  a  Transaction  entered  into  during  his 
Minority y  and  discharging  his  Relations  of  their 
Management^  S^c^  in  regard  to  it. 

I,  D,  eldest  son  now  alive  of  the  marriage  be- 
twixt the  deceased  D  and  R  his  wife^  the  said  D 
being  eldest  son  and  heir  of  provision  of  the  mar- 
riage betwixt  A  D  and  J  G :  And  whereas,  on 
the  death  of  my  father,  and  after  the  death  of  A  D^ 
my  grandfather,  there  was  an  action,  instituted  at 
my  instance,, as  heir  of  provision  under  the  con«^ 
tract  of  marriage  betwixt  my  grandfather  and 
grandmother,  for  reducing  and  setting  aside  cer- 
tain deeds  executed  by  my  grandfather,  inconsist- 
ent with  the  conditions  of  his  said  marriage  con- 
tract i  AKD|  during  ihe  dependence  of  this  claim^ 
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a  treaty  and  communing  took  plaqe  between  my 
friends,  and  S,  my  aunt,  and  C,  her  husband^ 
\!(rhich  ended  in  an  amicable  settlement  of  the  said 
claims,  by  which  the  said  C  agreed  to  pay  me  the 
sum  of  in  full  of  my  claim  under  my 

grandfather's  contract  of  marriage,  on  my  making 
over  to  him  my  rights  and  interest  under  that  con- 
tract, and  which  sum  was  agreed  to  be  paid  to  me 
over  and  above  the  sums  provided  to  me  by  the 
deeds  quarrelled,  and  which  had  been  executed  in-» 
consistently  with  the  powers  possessed  by  my  said 
grandfather  ;  and  which  sum  of  having 

been  advanced  and  paid  by  the  said  C,  to  F  my 
uncle,  in  my  behalf,  I,  with  consent  of  R,  my 
mother  and  sole  curatrix,  and  of  the  said  F^  my 
uncle,  executed  a  conveyance  of  my  foresaid  claim, 
and  of  all  right  arising  to  me  under  my,  grandfa!* 
ther*s  contract  of  marriage  in  favour  of  the  said 
S  my  aunt,  and  C  her  husband,  in  the  warran- 
dice of  which  deed  the  said  F  stands  bound  ;  andt 
seeing  the  said  F,  who  received  the  said  sum  of 
has  fully  satisfied  me  and  my  said  cura- 
trix, and  my  other  friends  and  relations,  that  the 
said  sum  and  interest  thereof  has  been  fully  ex- 
pended by  him,  at  my  mother's  sight,  partly  in 
my  maintenance,  clothing,  and  education,  and 
partly  in  purchasing  a  commission  for  me  in  the 
army,  and  other  expenses  incident  to  my  equip- 
ment for  joining  the  regiment,  wherein  I  am  ap- 
pointed an  ensign.  Therefore  I  do  hereby, 
with  t^e  special  advice  and  consent  of  my  said 

Z    2 
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curatrix,  exoner  and  discharge  the  said  F, 
his  heirs  and  executors,  of  the  said  sum  of 
received  by  him  from  the  said  C,  and  of  all  action 
competent  for  the  same,  for  now  and  ever.  And 
I  DO  hereby  approve  of,  ratify,  and  confirm 
the  said  transaction  made  with  the  said  S,  and  C 
her  husband,  and  aji  other  acts  and  deeds  done  by . 
the  said  F  himself^  or  by  his  direction  and  advice, 
in  the  management  of  my  affairs  ;  s^nd  I  oblige 
me  to  WARRANT  the  present  discharge  and  ra- 
tification at  all  hands,,  and  against  all  deadly, 
as  law  will.  And  I  consent  to  the  registra- 
tion hereof  in  the  books  of  Council  and  Session, 
or  others  compet;ent,  therein  to  remain  for  pre- 
servation j   and  for  that  purpose  constitute 

my  procurators,  &Ce 
In  witness  whereof^  8^c. 

I  am  next  to  explain  the  manner  in  which 
the  office  of  curatory  to  a  perfon,  rendered  in- 
capable of  acting  from  furiolity  or  idiotry,  i^ 
conftituted* 
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SECT.  II. 

OP  THE  COKSTITUTION  OF  THE  OFFICE  OF 
CURATORY  TO  THOSE  WHO  ARE  OF  AGE^ 
BUT  DISABLED  FROM  ACTING  BY  FURIO- 
SITY,  IDIOTRY,   OR  IMBECILITY. 

From  the  inftitutes  of  the  law,  it  appears 
that  a  perfon  arrived  at  majority  caanot  be  de- 
prived of  his  rights,  nor  rendered  incapable 
-of  exercifing  them,  without  a  trial  by  jury,  pror- 
ceeding  on  a  brieve  of  furiofity  or  of  idiotry, 
by.  which  his  incapacity  may  be  eftabliflied, 
and  the  right  of  the  judge  to  place  him  under 
the  control  of  another  duly  proved*  But  ifi 
pradlice  it  will  be  found  that  our  judges,  from 
a  principle  of  expediency,  do,  on  many  occa- 
fions,  depart  from  that  rule;  and,  on  caufe 
ifhown,  or  on  the  application  of  thofe  entitled 
to  take  the  charge  of  perfons  falling  into  th^  un- 
happy ftate  of  derangement  or  imbecility,  they, 
,  by  a  limpler  and  lefs  expenfive  mode,  apply 
the  remedy.  Hence  this  Section  will  neceC-' 
farily  be  divided  into  two  parts  :  the  one  be- 
ing allotted  to  the  form  of  appointing  curators 
.  under  brieves  ;  the  other,  to  their  nominatiou 
by  the  Court  of  Seffio9  on  a  fummary  applica- 
tion. 
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1.  CONSTITUTION  OF  THE  OFFICE  OF  CURA- 
TOR TO  A  FURIOUS  PEKSON  OR  IDIOT  UN- 
DER A  BRIEVE. 

There  is  a  diftindiion  betwixt  the  ftate  of 
the  furious  perfon  and  the  idiot,  which  has 
been  recognized  by  our  antient  forms,  and  is 
dilcoverable  in  the  terms  of  the  two  brieves. 
'The  brieve  of  furiofity  directs  the  jury  to  en- 
quire "  Si  {k  incompos  mentis,  prodigus,  ^ 
fiiriofus  ;  viz.  qui  nee  tempus  nee  modum  im^ 
penlarum  habet,  fed  bona  dilacerando  profun- 
dit ; ''  whereas  they  are  direfted  by  the  brieve  of 
idiotry  to  inquire  "  Si  fit  incompos  mentis, 
fatuus,  et  naturaliter  idiota.  "  It  is  therefore  to 
be  confidered  to  which  of  thefe  remedies  re- 
courfe  ought  to  be  had. 

Thefe  brieves  muft  be  dire^ed  to  the  Judge- 
ordinary  of  the  territOTy  within  which  the 
perfon  refides  ;  or,  if  it  be  a  cafe  of  any  dif- 
ficulty, a  warrant  may  be  obtained  for  bring- 
ing the  matter  before  the  macers.  The  brieve 
is  taken  out  by  the  agnate,  and  is  ferved  a- 
gainft  the  perfon  whofe  fituation  is  to  be  tried, 
and  who  muft  be  produced  to  the  jury,  that 
they  may  judge,  from  direct  communication 
with  him,  of  the  ftate  of  his  mind.  I  ihall, 
in  bringing  these  cafes  before  the  reader,  'take 
firft  the  cafe  of  furiofity  when  tried  before  the 
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Sheriff  -of  the  county ;  I  fhall  next  ftate  the 
procedure  when  the  proceedings  take  place 
before  the  macers;  and  fhall  then  point  out 
the  forms  by  which  the  furious  perfon  is  re- 
ftored  to  his  natural  rights. 

Brieve  of  JFtmosiiy,  and  Proceedings  before  the 

Sheriff^  of  the  County^ 

Georgius,  &c.  Vicecomiti  de  salutem* 
Mandamus  vobis  et  praecipimus,  quatenus  per  pro- 
bos  et  fideles  homines  patrl^,  per  quos  rqi  Veritas 
melius  sciri  poterit,  magno  sacramento  interveni- 
/ente^  diligentem  jet  fidelem  inquisitionem  fieri  faci- 
alis, si  A  sic  incompos  mentis,  prodigus,  et  furio- 
.«us,  \rz.  quod  neque  tempus  neque  modum  e^* 
pensarum  habet,  sed  bona  et  possessiones  dilacer- 
andas  et  dissipandas  profundit,  et  quamdiu  susti- 
nuit  illam  furiositatem.  £t  si  sic,  quis  sit  tunc 
propinquior  consanguineus  ex  parte  patris  diet. 
A;  ET,  si  ille' propinquior,  sit  rei  sua?  providus, 
et  idoneus  cavere  de  administratione  rei  aliense, 
£T  si  sit  legitimse  jaetatis,  et  quod  per  diet,  inqui- 
sitionem diUgenter  et  fideliter  fact,  esse  invene- 
rltls,  sub  sigillis  vestris  et  sigillis  eorum  qui 
diet,  inquisition!  intererint,  faciend.  ad  capellam 
nostram  mittatis,  et  hoc  breve.    Teste  meipso, 

APUD  EDIN.    &C. 

This  brieve  is  publifhed  in  common  form, 
^nd  a  claim  entered,  which  is  allowed  to  be 
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proved  brfore  the  jury,  whofe  verdict  is  re- 
turned to  Chancery,  and  becomes  the  warranjt 

for  letters  of  curatory. 

Ckdrh  upon  the  Brieve  qf  Furiosity. 

Honourable  persons,  and  good  men  of 
INQUEST,  I,  B — {describe  him  in  such  a  manner 
as  to  point  out  his  relationship  to  the  furious  per^ 
sony^SAY  unto  your  wisdoms,  That  A — (design 
him') — is  incompos  mentis,  or  of  insane  mind,  and 
furious,  viz.  That  he  has  neither  time  nor  mea« 
sure  of  expending,  but  dissipates  and  squanders 
away  his  effects  and  estate  ;  and  therefore  is  in- 
capable of  managing  his  own  affairs  ;  and  that 
he  has  been  in  that  state  of  insanity  and  furiosity 
ever  since  the  day  of  ,  and  still 

continues  so :  and  that  being  the  case,  it  is 
necessary  to  have  a  tutor  at  law  appointed  for 
managing  his  estate  and  effects,  Whersfore  I 
applied  for,  and  purchased  a  brieve,  forth  of  his 
Majesty's  Chancery,  of  date  ,  directed 

to  the  Sheriff  of  ,  commanding  him 

to  cause  true  and  diligent  inquisition  to  be  made, 
by  good  and  faithful  men  of  the  county,  whether 
the  said  A  be  incompos  mentis,  or  of  insaue 
mind,  and  furious,  viz.  ^^hat  he  has  neither  time 
nor  measure  of  expending,  but  that  he  dissipates 
and  squanders  away  his  effects  and  estate  ;  How 
long  he  has  continued  in  that  state  of  furiosity ; 
and  if  so,  then  who  is  the  nearest  of  kin,  on  the 
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father's  side,  of  the  said  A  ?  and  whether  the  said 
nearest  of  kin  be  provident  of  bis  own  sifFairs^ 
and  capable  and  fit  to  take  care  of  the  admini- 
stration of  the  effects  and  estate  of  another  ?  and 
whether  he  be  of  lawful  age  ?  which  brieve  has 
been   duly   proclaimed   and   executed.      And   I 

FURTHER   SAY  UNTO  YOUR  WISDOMS,    that    I    aOl 

the  nearest  of  kin,  on  the  father's  side,  to  the  said 
A,  as  being,  &c. — (Jiere  describe  the  relationship^ 
•—AND  THAT  I  am  provident  of  my  own  ^iffiairs, 
and  capable  and  fit  to  take  care  of  the  admini- 
stration of  the  effects  and  estate  of  another,  and 
'  that  I  am  of  lawful  age. 

Herefore  I  beseech  your  Wisdoms  to  serve 
and  COGNOSCE  the  said  A  to  be  incompos 
mentis,  or  of  insane  mind,  and  furious,  viz. 
That  he  has  neither  time  nor  measure  of 
expending,  but  that  he  dissipates  and  squan- 
ers  away  his  effects  and  estate ;  and  that 
he  has  been  -in  that  state  of  furiosity  ever 
since  the  said  day  of  ,  and 

continues  so  till  this  present  time ;  and  al- 
so to  serve  and  cognosce  me,  as  nearest  of 
kin  on  the  father's  side  to  the  said  A,  pro- 
vident of  my  own  affairs,  and  capable  and 
fit  to  undertake  the  administration  of  the  ef- 
fects and  estate  of  another,  and  of  lawful  age; 
AND  to  return  the  said  service  to  the  Chan- 
cery, under  the  most  of  your  seals,  as  use  is. 
According  to  justice,  and'your  Wis- 
doms* answer. 

Signed  bt/-  the  Claimant. 
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ViiRDICT  OF  THE  JURY, 

Where  they  Jiiid  tJie  Claim  Proved. 

The  within  named  persons  of  inquest  having 
considered  the  forementioned  brief  and  claim, 
with  the  report  of  the  act  and  commission  pro- 
duced, and  depositions  of  the  witnesses  adduced 
this  day  for  proving  thereof;  and  having  seen  and 
conversed  with  the  said  A,  who  was  produced  in 
court,  and  they  being  therewith  well  and  ripely 
advised,  the  whole  persons  of  inquest  unanimous- 
ly, nemine  eantradicente,  find  that  the  before  de- 
signed A  is  incompos  mentis,  or  of  ins^e  mind, 
and  furious,  viz*  That  he  has  neither  time  nor 
measure  of  expending,  but  that  be  dissipates  and 
squanders  away  his  effects  and  estate ;  and  that 
he  has  been  affected  with  the  said  fatuity  and  fu- 
riosity ever  since  the  day  of  last, 
and  continues  to  be  so  ;  and  that  the  claimant  B 
is  nearest  agnate,  that  is,  kinsman,  on  the  father^s 
side,  to  the  said  A ;  that  he  is  provident  of  his 
own  affairs,  and  capable  and  fit  to  undertake  the 
administration  of  the  effects  and  estate  of  another, 
and  is  the  age  of  twenty-five  years  complete; 
AND  this  they  desire  to  be  retoured  to  his  Majc^ 
sty's  Chancery. 

-— —  Cham 
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Verdict  of  the  Jury. 
Where  they  dismiss  the  Claim. 

The  before  named  persons  of  inquest  having 
considered  the  before  mentioned  brief  and  claim^ 
with  the  writs  produced,  depositions  of  the  wit- 
nesses adduced  for  proving  the  heads  of  the  said 
brief  and  claim ;  as  also,  the  depositions  of  the 
witnesses  adduced  for  setting  aside  the  said  brief 
and  claim  ;  and  the  whole  persons  of  the  inquest 
having  separately  visited  and  conversed  with  the 
said  A,  and  they  being  therewith,  and  with  the 
whole  matter,  well  and  ripely  advised,  the  whole 
persons  of  inquest  unanimously  find  the  heads 
of  the  brief  and  claim,  in  regard  to  the  said  A's 
present  insanity  of  mind,  prodigality  and  furio- 
sity, not  proven;  and  therefore  dismiss  the  claim* 

Chan. 

Sheriff. 

Where  the  claim  is  fuftained,  a  retour  is 
made  in  the  following  form. 

Retour  of  the  Service. 

HiEC  iNQuisiTio  facta  fuit  in  curia  vice-comi- 
tatus  de  ,  coram  O  substituto  N  vice- 

comitis  deputati  diet,  vicecomitatus,  die 

mensis  anno  Domini 

9  per  hos  probos  et  fideles  pa« 

* 


r^  CAjrrxm 

-ciro'^iaciiMB  «^  me  jmynem  imE  it  fiif^d  iy%  <iui 

furiosi^  Tsz.  ^xkod  xk&cDe  teicpiLF  se^os  mcMlom 
CKpeaQfiarcni  i&bet,  eed  bora  er  prsses^Gaia  Sk^ 

assaxn  fLjk»f;;raTrr.j  a  iDense  anzio  So- 

nSza  ,  Ejcnt  af  hue  FCfdact ;  it  qj?od 

B  est  f^tnxxxt  et  prcphs^riar  ccusao^niiiexxs  ex 

psite  pxtnt  ilii  dicr.  A;    xt  qroD  diet.  B.   cSt 

tmjt  rti  provides,  et  iioncruf  c^Tere  de  admmissra- 

tkoe  td  alleles;   £T  qjcb  e^  lepnm^  actads. 

Id£^x^£  diet.  A«  tarqr.?.r:i  fomiiin  et  fariaaaiin^  et 

Scu  B  t2nqz2m  gubeniatorezn  et  adnumstratorem 

S!i  durzntc  mz  fatLitate  et  furiositate,  cogkovc- 

jtUKT*      Ik  CUJV5   K.E1   TESTiMoxiuM,  sigiUa 

qaonu;dam  eorum  qui  diet,   inqui&itioiu  intere* 

rbnt^  4)iia  cum  brere  S.  D.  N.  regis  in  premissis 

&recU  inclusoy  et  sub  sigillo  diet.  Ticecomitis  sub^ 

ftituti,  ac  cum  rabscriptione  P  clerici  diet.  ¥ice« 

camitatus,  ac  clerici  hujus  curiae  deservitionis  an- 

tedict.  sunt  appensa,  loco,  die,  mensis  et  anno 

praucript#  « 

Signed  ly  the  Clerk  • 

Bond  qf  Caution  for  the  Curator. 

I,  C9  Considering  that^  upon  the  day  of 

B  was  duly  served  and  cognosced, 
before  the  sheriff  of  ,  nearest  ag* 

nate,  that  is  kinsman,  on  the  father's  side,  and 


1 

I 
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curator  to  A,  son  of  the  deceased  , 

on  account  of  his  furiosity;  and  seeing  that, 
by  law,  tutors  and  curators  are  obliged  to  find 
caution  to  be  accountable  for  their  intromissions  s 
therefore!  have  enacted,  bound  andoBLid- 
£D  myself,  as  I  hereby  enact  and  oblige  myself^ 
my  heirs,  executors,  and  successors,  as  caution- 
ers, sureties,  and  full  debtors,  for  and  with  the 
said  B,  that  he  shall  make  just  count,  reckoning 
and  payment  to  the  said  A,  his  nephew,  and  to 
his  heirs,  executors,  and  assignees,  of  his  whole 
intromissions  with  his  heritable  and  moveable 
means  and  estate;  and  of  that  part  thereof, 
wherewith  he  ought  and  should  intromit  in  vir« 
tue  of  his  office  of  curatory,  and  that  under 
the  penalty  of  ,  over  and  above  per- 

formance. And  I  the  said  B,  not  only  bind  and 
OBLIGE  myself  to  the  effect  foresaid,  but  also  to 
relieve  my  said  cautioner  of  the  premises ;  and 
both  of  us  CONSENT  to  the  registration  here- 
of in  the  books  of  Council  and  Session,  or  other 
judges'  books  competent,  that  letters  of  horning^ 
on  six  days  charge,  and  all  other  execution,  may 
follow  on  a  decree  to  be  interponed  hereto,  in 
common  form.  And  for  that  purpose  we  con- 
stitute our 
PROCURATORS,  &c.        Ill  mtness  "whereof^  ^c. 

* 

Letters  of  Curatory  to  afaiwvs  Person. 

Georgius,  &c.     Omnibus  probis  hominibus 
ad  quos  prsesentes  litcrae  pervenerint,  salutsm. 


^"ii  jarm  if  room^ 


raa,  per  axmustCcioaB 
w^jyr.mfneai  ac5gniir  ie 


JL  dt  WbO'JuvgtM.  TTiraryy^  grrCTrig  €C  czt^sbs^  tiz* 


ffcse  2d^  j;c  CTfrnfff ;  et  qptsd  B  oc  pa&rjos  ct 
pr^:^^^^^^^^  ccttasT^Jicnj  a  jart*  pstrs  i2I  fid. 
A;  ct  qt»:d  Set.  Bc^  scar  rei  prrrichis  ct  ido- 
nest  ezwcrc  dt  aJmhf.^rrarirar  rei  aTrTBr,  ctqood 
ctf  kgkimse:  grarrf.  Id^cc::^  <f:.:r,  ik,  tanqaam  £i- 
lodoi  ct  fwHosom^  ct  cSct.  B,  ffarr^paai  gnbcmatD- 
rtm  €t  admnustnttDran  iHI  druaore  sua  £tf uitaie  ct 
f:in<>aitalc,  cocbtoteruxt.  Icitur,  w^cimvs^ 
coKSTiTtriMVs^  ct  oRDiKATiMUSjiCBorcqiie  prac- 
$eMiam^  facimus,  cokstituimits,  ct  obj>ika- 
uv%  diet*  B  cnratorcm  leddmnm  diet.  A,  ct  ad- 
mini^tratorcm  omkium  cc  sikgui.arum  terramm 
ejus  fcacrcditatoni)  ammontiii  reditoam,  posscssicm* 
tssn^  bonantm  mobifioiD  omoiam  ct  immolMliiini 
ad  sUum  pCftincD.,  semper  dcmec  Deos  clcmea- 
tia,  f  ua  mone  tcI  conTalcscemia  illi  proTiderit. 
C^AVitf  itnivcrtis  et  singulis  qoomm  interest,  vel 
interesie  poterit,  stricte  prsdpimus  et  manda- 
mus^ quatenus  prsefato  B,  tanquam  curatori  legi- 
timo  diet*  A^  per  nos  specialiter  constitutor  ejus- 
que  factoribus  et  ministris  in  omnibus  et  singu- 
lis dicto  officio  curatoris  legitimi  concernentibus 
prompte  apparcant^  respondeant,  et  intendant^  sub 
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r  omni  poena  quae  competere  poterit  in  hac  parte* 

i:  Datum  sub  testimonio  sigilli  per  unionis  tractate 

n  custodiend.  et  in  Scotia  vice  et  loco  magni  sigiilt 

=:  ejusdem  utend.  ordinat.     Apud,  &c. 


a  > 


Brieve  qfldiotry^  and  Proceedings. 

It  will  not  be  neceflary  to  add  much  on  this 
fubjefk :  The  only  difference  confifts  in  the  de- 
fcription  of  the  perfon's  fituation  to  whom  the 
curator  is  to  be  appointed.  In  the  brieve  the 
jury  are  to  inquire,  *'  Si  fit  incompos  mentis^ 
fatuus,  et  naturaliter  idiota,  fie  quod  timetur  de 
aiienatione  tarn  terrarum  fuarum,  quam  alia- 
rum  rerum  mobilium  et  immobilium,  **  Of 
courfe  the  claim  is  made  to  fuit  the  terms  of 
the  brieve ;  and  you  fay  that  the  perfon  is  m- 
compos  mentis^  or  of  inCme  mindj  Jatuus^  or  a 
natural  idiot,  and  that  there  is  ground  to  fear 
he  may  alienate  his  lands,  as  well  as  his  other 
effects  and  eflate,  heritable  and  moveable.  The 
retour  will  in  like  manner  vary  in  the  defcrip- 
tion  of  the  state  of  the  perfon. 

But  cafeiB  may  occur  where  it  may  be  proper 
to  bring  tins  fervice  before  the  macers ;  in  which 
cafe  the  following  procedure  takes  place. 
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Service  of  Furio^ty  before  the  Macert. 

Bill  to  ike  Lords. 

My  Lords  of  Council  and  Session :  Unto  your 
Lordships  humbly  means  and  shows  your  servitor 
B — (describe  his  relationship  to  the  person  to  be 
cognosced) — ^That  A^-^describe  his  relationship  to 
the  person  applying) — having  for  some  time  past 
fallen  into  a  state  of  insanity  and  furiosity,  so  as 
to  be  incapable  of  governing  himself,  or  of  ma- 
naging his  affairs,  I  am  to  obtain  brieves  furth  of 
his  Majesty's  Chancery  for  cognoscing  on  the  fu- 
riosity of  the  said  A :  But  as  various  questions 
may  arise  in  the  course  of  the  said  service,  which 
cannot  be  so  properly  discussed  before  any  inferior 
judge;  Therefore  necessary  it  is  to  have  the 
said  service,  and  the  said  A's  insanity  and  furiosity 
COGNOSCED  before  your  Lordships*  four  ordinary 
macers,  or  any  two  of  them  conjunctly,  as  She- 
riffs in  that  part  of  the  sheriffdom  of 
(the  shire  within  which  A  resides  J  ^  and  that  with- 
in the  New  Session  House  of  Edinburgh,  as  the 
most  fit  and  convenient  place,  where  all  parties 
having,  or  pretending  to  have  interest,  may  be 
heard,  and  any  doubts  which  may  happen  to  arise 
may  be  best  resolved  and  determined :  There- 
FORE  I  beseech  your  Lordships  to  grant  warrant 
to  the  Director  of  his  Majesty's  Chancery,  and 
his  Depute,  to  emit  and  direct  forth  thereof  a 
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Commission  under  the  quarter  seal,  otherwise 
called  the  testimonial  of  the  seal  to  be  made  use 
of  in  Scotland  in  place  of  the  great  seal  thereof, 
in  common  form  of  Chancery,  making,  consti- 
tuting and  ORDAINING  the  said  four  macers,  or 
any  two  of  them,  jointly.  Sheriffs  to  that  effect, 
of  the  said  sheriffdom  of  and  giving, 

GRANTING  and  COMMITTING  to  thcmj  or  any  two 
of  them  jointly,  as  said  is,  his  Majesty's  full 
power,  and  special  command,  to  sit  within  the 
said  Parliament  or  New  Session  House  of  £din- 
.  burgh,  for  serving  the  said  brieves  ;  and,  for  that 
end,  to  receive,  and  cause  duly  proclaim  the  same; 
and  to  begin,  afErm,  and  fence  courts,  one  or 
more;  and,  if  needful,  to  continue  the  same;  and 
to  make,  constitute,  and  ordain  clerks,  Serjeants, 
officers,  dempstersi  and  all  other  necessary  mem- 
bers of  Court,  for  whom  they  shall  be  answerable; 
and  to  cause  summon  a  sufEcient  number  of  per- 
sons in  inquest,  most  proper,  and  least  suspected, 
and  who  best  know  the  verity  of  the  matter,  to 
appear  accordingly,  and  pass  upon  the  inquest  of^ 
the  said  brieves,  each  person  under  the  pain  of 
40I.  Scots ;  And  gente rally,  all  and  every  other 
thing  requisite  and  necessary  in  and  concerning 
the  premises,  to  use  and  exerce,  as  fully  and  free- 
ly as  they,  or  the  Sheriffs  of  the  said  Sheriffdom 
might  have  done  therein  themselves  respectively, 
if  the  said  service  had  been  e^pede  before  them  : 
And  that  your  Lordships  may  admit  and  declare 
VOL.  iii#  A  a        * 
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the  said  Parliament  or  New  Session  House  of 
Edinburgh  to  be  as  lawful  and  sufficient,  to  the 
effect  foresaid,  as  if  the  same  were  the  usual  court- 
place  of  the  respective  head-boroughs  of  the  said 
sheriffdom  of  ;  and  may  likewise  dispense 

with  the  time  of  vacance,  if  any  such  shall  happen 
to  be  during  the  time  of  the  said  service^  and  to 
declare  the  same  to  be  equally  good  and  sufEcient 
as  if  done  in  lawful  time  of  Session. 

ACCORDIKG  To  JUSTICE,  &C. 

Signed  by  a  Writer  to  the  Signet. 

Proceedings^ 

In  virtoe  of  a  deliverance  on  this  bill,  by 
the  Lord  Ordinary  on  the  bills,  a  commiflion 
to  the  macers  is  expede  in  Chancery,  in  the 
fame  form  as  in  the  cafe  of  a  fervice  before 
the  macers.  This  commiffion  will  be  accepted 
of  by  the  macers,  who,  in  the  fame  way  as  in 
the  fervice  of  an  heir,  will  appear  before  the 
Lord  Ordinary,  and  give  their  oaths  de  JideB 
adminiftratione.  A  court  of  fervice  will  then 
be  held,  officers  of  court  appointed,  and  a  com* 
miffion  given  for  execiiting  the  brieve.  The 
days  of  the  citation  being  expired,  and  the  ne« 
ceflary  evidence  prepared,  a  fecond  court,  or 
leourt  of  fervice,  will  be  held,  to  which  a  claim 
will  be  prefented,  after  the  form  of  the  claim 
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in  the  fervice  before  the  Sheriff;  aiid  an  inqueft 
being  appointed,  the  claim,  brieve,  executions, 
&c.  are  referred  to  them,  the  perfon  to  be  cog- 
nofced  is  produced  to  the  jury,  and  the  evi- 
dence taken,  on-  which  thely  deliver  their  ver- 
didl.  On  this  court  pf  fervice  an  a£l  is  made 
up  by  the  clerk  of  fervice,  and  a  retour  on  the 
whole  procedure  is  prepared  and  fent  to  Chan^ 
eery ;  the  forms  of  which  refemble  thofe  in 
the  fervice  of  heirs  before  the  macers,  to  which 
reference  has  been  made ;  and  upon  this  re- 
tour  letters  of  curatory  pafs,  and  the  curator 
finds  caution  in  the  manner  already  explained, 
where  the  fervice  proceeds  before  the  Sheriff 

According  to  thefe  forms  the  furious  per- 
fon or  the  idiot  are  cognofced,  and  committed 
to  the  care  of  their  relations.  And  I  fhall 
dofe  this  fection  by  fhowing  in  what  maimer 
(in  the  cafe  of  a  recovery)  they  are  reftored  to 
the  exercife  of  their  powers  of  adminiftration 
and  of  management.  This  is  attained  by  an 
adion  of  declarator  before  the  Court  of  SefSon, 
in  the  following  ftyle. 


A  a  a 


57^   REDUCTION  OF  SEItVICt  OF   CURATORY 

Simmons  of  Reduction  of  a  Service  of  Ctaratory  to 
a  furious  Person^  including  a  Declarator  of  his 
Reconivalescence. 

George,  &c.  Our  will  is,  and  we  charge 
you.  That  on  sight  hereof  ye  pass,  and  in  our 
name  and  authority  lawfully  summon,  warn,  and 
charge  B,  curator  to  our  lovite  A,  as  after  men- 
tioned, personally,  or  at  his  dwelling  place,  on 
jtwo  diets  of  21  and  6  days  warning,  and  all  o- 
thers  having,  or  pretending  to  have,  interest  in 
.the  matter  underwritten,  by  open  proclamation  at 
the  market  cross  of  .   and  other  places 

needful,  to  compear  before  our  Lords  of  Coun- 
cil and  Session,  at  Edinburgh,  or  where  jthey  shall 
happen  to  be  for  the  time,  the  and 

days  of  in  the  hour  of  cause,  with  con- 

tinuation of  days,  to  answer  at  the  instance  of 
the  said  A :  That  is  to  say,  the  said  defend- 
er to  bring  with  him,  exhibit,  and  produce,  be- 
fore our  said  Lords,  the  writs  following,  viz.  the 
act  and  service  of  curatory  expede  before  the 
sheriff  of-  upon  in  his  favour, 

whereby  he  was  served  and  retoured  curator  to 
the  pursuer,  in  respect  of  and  during  the  continu- 
ance of  his  furiosity,  with  the  whole  grounds  and 
warrants  of  the  said  service  ;  as  also  the  gift  of  cu- 
ratory under  our  quarter  seal  in  his  favour,  dated 
and  sealed  or  of  whatever  other 

dates,  tenor,  or  contents,  the  said  writings  may 
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be ;    ALL  to  be  seen  and  considered  by  our  said  . 
Lords  ;  and  to  hear  and  see  the  same  reduced,  ^ 

RESCINDED,    RETREATED,  GASSED,    ANNULLED, 

DECERNED,  and  DECLARED,  to  havc  been  fromthe  : 
beginning,  at  least  from  the  month  of  , 

since  which  time  the  pursuer  has  been  free  of 
his  said  furiosity,   distemper,    and  indisposition, 
and  has  been  restored  to  sound  memory  and  judg- 
ment, to  be  now,  and  in  all  time  coming,  null, 
and  of  no  avail,  force,  strength,  or  eflFect,  with  all 
that  has  followed  or  may  follow  thereon,  for  the 
reasons  and  causes  following,  viz.    i  wo.  The  fore- . 
said  writs  are  vitiated  and  erazed  in  substantiaUbus^ 
and  defective  in  the  solemnities  required  by  law, 
(here  the  reasons  funded  on  the  circumstances  of 
the  case  will  be  stated)  :  And  further,  to  hear, 
and  see  it  found  and  declared^  by  decrej^ 
FORESAID,  that  the  said  pursuer,  since  the  tinu^ 
above  specified,  has  been  free. of  his  formerHFario- 
slty  and  distemper,  and  perfectly  restored  to  his* 
health,   memory,    and  judgment,  and  is  compos : 
mentis,  etrei  stue pravidicSjZnd  so  not  under  the  ne- 
cessity of  being  longer  subjected  to  the  foresaid  cu- 
ratory and  administration  of  the  defender :     And 
FURTHER,  to  hear  and  see  it  found  and  declar- 
ed, that  all  acts  and  deeds  to  be  done  by  the  pur-, 
suer  per  se,  and  without  consent  of  the  defender 
in  time  coming,  in  the  administration  of  his  estate 
and  affairs,  or  otherwise,  shall  stand  good  and 
valid,  to  all  intents  and  purposes,  as  if  the  pur- 
suer had  never'  been  furious,  or  under  such  dis- 
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position  of  body  and  mind,  or  any  such  service  or 
gift  of  curatory  had  been  expede  and  granted  on 
that  account:  Therefore,  the  foresaid  serrice 
and  gift  of  curatory  ought  and  should  be  re- 
duced, RETREATED,  RESCINDED,  CASSED,  AN* 
NULLED,     DECERNED,     and    DECLARED,    by    de* 

cree  of  the  said  Lords,  to  have  been  from  the  be* 
ginning,  at  least  since  the  time  foresaid  of  the 
pursuer's  recovery,  and  in  all  time  coming,  null, 
and  of  no  avail,  force,  strength,  or  effect,  with 
all  that  has  followed,  or  may  follow,  on  the  same, 
for  the  reasons  foresaid,  and  others  to  be  propon- 
ed at  discussing  hereof.  And  it  ought  and 
SHOULD  be  FOUND  and  declared,  by  decree 
foresaid,  that  the  said  pursuer,  since  the  time  a* 
bove  specified,  was  recovered,  and  free  of  his  for- 
mer furiosity  and  distemper,  perfectly  restored  to 
his  health,  memory,  and  judgment,  and  that  he 
is  compos  rnentis^  et  rei  suae  providuSj  and  with- 
out any  necessity  of  continuing  under  such  cura- 
tory and  administration.  And  further,  it 
OUGHT  and  should  be  found  and  declared, 
that  all  acts  and  deeds  to  be  done  by  the  pursuer 
per  se^  and  without  consent  of  the  said  curators, 
in  all  time  coming,  in  the  administration  of  his 
said  estate  and  affairs,  shall  stand  good  and  valid, 
to  all  intents  and  purposes,  as  if  the  isaid  pursuer 
had  never  been  furious,  or  under  such  indisposi- 
tion,  or  as  if  no  such  gift  had  been  granted  on 
that  account,  conformably  with  the  laws  and  daily 
jpractice  of  Scotlandy  used  and  observed  in  the 
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like  cases  in  all  points ;  or  else  to  allege  a  reason- 
^le  cause  in  the  contrary,  with  certification 
as  effeirs,  a<scording  to  justice,  as  ye  will  an- 
swer to  us  thereupon.  Which  to  do,  we  com- 
mit to  you,  conjunctly  and  severally,  full  power, 
by  these  our  letters,  delvirermg  them  by  you,  du- 
ly executed  and  indorsed,  again  to  the  bearer. 
Given  under  our  signet,  at  edinburgjh,  the 
day  of  m  the  year, of  our 

reign,  1805.    ' 

In  this  adton,  eeiridence  of  the  peeonva- 
!efcence  will  be  produced  ;  and  Ae  decree  pro- 
nounced by  the  Court  wHl  reftore  the  pur- 
fuer  to  his  full  power  of  adminiftration.  I 
proceed,  theareforie,  to  the  other  head  of  this 
fubject. 

3.  constitution  of  the  office  of  cu^ 
rator  by  the  court  of  session,  on 
an  application  by  those  interested 
in  the  estate. 

I  (hall  prefent  to  t3^e  reader  the  forms  of 
thefe  applications  ;  the  certificates  with  which 
they  rauft  be  accompanied  ;  the  a£t  of  federunt 
by  which  the  judges  have  provided  for  the 
faithful  difcharge  of  the  office  of  factor,  and 
the  form  of  recalling  the  &£tojj^  or  difchargr 
ing  the  cautioner.  ' 


V 
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Petition  for  a  Curator  Bonis,  where  the  Proprie^ 
tor  is  under  mental  Derangement 

Unto  the  Right  Honourable  the  Lords  of 
Council  and  Session,  the  PETITION  of  B 
and  C,  daughters  of  the  deceased  A  apd  M; 

PUMBLY  ^HEWETH, 

That  Miss  M,  the  only  surviving  daughter  of 
the  late  M,  maternal  aunt  to  the  petitioners,  and 
who  at  present  resides  in  family  with  them,  has, 
for  some  time  past,  been  under  mental  deranger 
ment,  which  renders  her  totally  incapable  of  maV 
paging  her  affairs. 

^  Jn  this  unfortunate  situation,  the  petitioners, 
who  are  the  nearest  of  kin  of  Miss  M,  find  it  ne- 
cessary,  in  order  to  prevent  any  confusion  in  her 
affairs,  to  apply  to  your  Lordships  to  appoint  a 
curator  bwiis  for  the  management  of  her  property, 
which  consists  of  an  annuity,  an  heritable  sub- 
ject situated,  &c.  and  money  lent  put  at  interest, 
and  that  the  rents  and  interests  of  her  property 
may  be  uplifted  and  applied  for  the  aliment  of 
Miss  M,  or  laid  out  for  her  behoof ;  and  the  pe- 
titioners suggest  D,  residing  at  ,  as  a 
proper  person  to  fill  that  ofEce. 

There  are  herewith  produced  two  certificates  of 
Dr  £9  physician  at  ,  attesting  the  un- 

happy state  of  Miss  M,  copies  of  which  are  an- 
nexed, and  sufHciently  prove  the  necessity  of  the 
present  application^ 
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May  it  therefore  please  your  Lordships  to  ap- 
point the  said  D  to  be  curator  bonis  to  the 
said  Miss  M,  until  she  be  capable  of  ma- 
naging her  own  aflfairs,  he  finding  caution 
before  extract. 
According  to  justice,  &c. 

Signed  by  Counsel. 

Certificate  produced. 

I  hereby  certify  upon  soul  and  conscience,  that 
I  have  made  frequent  visits  to  Miss  M,  residing 
at  ;  and  I  am  fully  of  opinion  that  she. 

is  in  such  a  state  of  mental  derangement^  that  she 
is  incapable  of  inanaging  her  affairs. 

Sighted  by  the  Physician. 
Given  at  ,  1 6th  January^  it  803. 

Another  JEa^ample. ' 

Unto  the  Right  Honourable  the  Lords  of 
Council  and  Session,  the  PETITION  of  R 
and  I,  as  infant  children  of  A,  >vith  con- 
currence of  B,  their  maternal  uncle; 

HUMBLY  SHEWETH, 

That  the  father  of  the  petitioners  was  always  a 
man  of  weak  understanding,  but  has  laboured  for 
some  time  past  under  a  total  mental  derangement^ 
approaching  to  a  state  of  mere  idiotism.  He  \% 
possessed  of  some  heritable  property  lying  in  the 
town  of  9  in  his  own  right,  consisting 
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chiefly  of  small  houses,  which,  being  in  bad  re- 
pair,  and  rented  at  trifling  sums,  require  constant 
attendance. . 

The  petitioners  are  besides  entitled,  on  their 
own  account,  in  right  of  their  mother,  to  a  se- 
parate property  lying  in  ,  yielding  about 
40I.  Sterling  of  yearly  rent. 

The  petitioners,  being  infants,  there  is  no  per- 
son legally  authorized  to  take  any  charge  of  their 
property,  which  is  not  only  suffering  daily  injury, 
but  creditors  are  leading  adjudications,  which  will 
pccasion  penalties  and  expenses. 

B,  the  maternal  uncle  of  the  petitioners,  who 
concurs  in  this  application,  is  the  only  relation 
they  are  known  to  have,  and  he  has  hitherto  ta- 
ken some  charge  of  the  property  ;  but  questions 
are  daily  occurring,  in  which  B  cannot  act  with* 
out  possessing  a  legal  authority.  It  is  therefore 
proposed  that  your  Lordships  should  appoint  B 
curator  bonis  to  the  petitioners*  father,  and  factor 
loco  tutoris  to  the  petitioners ;  which  office  the 
said  B  is  willing  to  undertake. 

A  certificate  from  Mr  ,  a  respectable 

surgeon,  attesting  the  state  of  the  petitioners'  fa- 
ther, is  hereto  annexed,  and  shows  sufficiently 
the  necessity  of  the  present  application. 

May  it  therefore  please  your  Lordships  to 

appoint  the  said  B  curator  bonis  to  the 

said  A,  until  he  shall  be  capable  of  ma- 

^naging  bis  own  affairs  i  and  also  factor 

loco  tutoris  to  the  said  infant  children  of 
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the  said  A,  petitioners,   with  the  usual 
powers,  and  in  terms  (^  the  act  of  sede- 
runt, he  always  finding  sufficient  caution 
before  extract. 
According  to  Justice,  &c. 

Signed  bjf  the  Counsel. 

Certificate  produced  in  the  Petition. 

Edinburgh,  June  1803. — I  hereby  certify 

on  soul  and  conscience,  (hat  about  twelve  years 
since  I  was  in  the  habit  of  attending  A  in  my  pro- 
fessional capacity,  and  I  always  considered  him 
to  be  weak  in  his  intellects.  I  was  this  day  re- 
qujested  to  visit  him,  which  I  did,  and  found  him 
affected  with  mental  derangement;  and  I  consider 
him  in  his  present  state  to  be  perfectly  incapable 
of  managing  his  own  affiurs.    - 

F,  Surgeon. 

Another  Example. 

Unto,  &c.  (in  commonform.^ 

That  in  the  year  1755,  W  now  deceased,  grand- 
father to  the  petitioners,  purchased  the  lands  of 
in 'the  neighbourhood  of  Edinburgh,  and 
took  the  conveyance  thereto  in  favour  of  himself 
and  R  his  spouse,  and  longest  liver,  in  liferent, 
and  R  W,  father  to  the  petitioners,  the  lawful 
son  of  the  said  W  and  R,  and  the  heirs  to  be 
procreated  of  his  body,  in  fee. 

Some  time  after  the  above  purchase  was  made. 


^t.-  V 
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the  said  R  W,  the  petitioners'  father,  became  de- 
ranged in  his  intellects,  when  G  W,  brother  to 
the  peticioQers,  was,  by  your  Lordships,  appointed 
factor  loco  tutoris  to  their  father  ;  and  he  hayiiig 
died,  the  affairs  of  the  petitioners'  father,  who 
still  remains  in  a  total  imbecility  of  mind,  are  al- 
together neglected,  there  being  no  person  entitled 
to  receive  the  rents  of  his  property,  or  to  call  the 
representatives  and  cautioner  of  the  late  factor  to 
account  for  his  intromissions. 

In  this  situation,  the  petitioners,  who  are  the 
only  children  now  in  life  of  R  W,  and  the  nearest 
connexions  of  an  only  son  of  G  W*s,  stiil  within 
the  years  of  pupillarity ,  find  themselves  called  up- 
on to  make  an  application  to  the  Court  for  the 
appointment  of  a  curator  boms  to  R  W,  with  the 
same  powers  formerly  conferred  on  the  said  G  W  j 
and  as  the  petitioners  themselves  lire  at  a  distance, 
it  is  impossible  for  any  of  them  to ^  take  charge  of 
the  budness,  they  therefore  have  concurred  in  sug- 
gesting K,  writer  to  the  signet,  to  be  a  fit  person 
to  be  appointed  by  the  Court  to  the  above  of« 
fice* 

May  it  therefore  please  your  Lordships  to 
nominate  and  appoint  the  said  K  to  be 
curator  bonis  to  the  said  R  W,  with  the 
usual  powers,  and  in  terms  of  the  act  of 
sederunt,  he  finding  sufficient  caution  be- 
fore extract. 

According  to  justice,  &c. 

Signed  by  CounseL 
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Applicatimi  Jor  a  Factor  loco  tutoris. 

•Unto  the  Right  Honourable  the  Lords  of  Council 
and  Session,  the  Petition  of  E  M,  rdict  of  the 
deceased  I M,  and  of  A  M,  her  brother,  and 
K  M,  and  others,  the  nearest  friends  of  the  said 
IM. 

HUMBLY  SHEWETH, 

That  the  said  IM  died  last  harvest,  possessed 
of  very  considerable  sheep  farms,  leaving  an  only 
son,  A  M,  a  pupil,  without  appointing  any  tutor 
for  him,  or  making  any  deed  of  settlement  of  his 
affairs.  ' 

That  as  the  farm  and  stocking  thereon,  possess- 
ed by  the  said  I  M  at  the  time  of  his  death,  re- 
quire inxmediate  and  careful  management,  the  pe- 
titioners make  the  present  application  to  your 
Lordships,  to  appoint  a  factor  loco  tutoris  to  the 
said  A  M ;  and  .they  humbly  suggest  A  D,  tacks- 
man of  ,  as  in  every  respect  a  fit  person  for 
the  said  ofHce. 

May  it  therefore  please  your  Lordships,  to 
appoint  the  said  A  D  to  be  factor  loco  tu^ 
torts  to  the  said  A  M,  with  the  usual  pow- 
ers, on  his  finding  caution  for  his  intro- 
missions and  faithful  management ;  or  to 
do  otherwise  in  the  premises  as  ,to  your 
Lordships  shall  seem  proper. 
According  to  justice,  .&c. 

Signed  by  CounseU 


382 


PETITION  FOR  A  FACTOR 


Amihtr  Example^ 

Unto  the  Right  Honourable  the  Lords  of  Coun- 
cil and  Session,  the  Petition  of  F,  nephew 
and  nearest  agnate  of  the  deceased  M ; 


HUMBLY  SHBWETH, 

That  the  said  M  died  on  the  29th  February  last 
(and  his  wife  £  on  the  12th  June  following)  with* 
out  making  any  settlement  of  his  affairs,  leaving 
seven  children  procreated  betwixt  him  and  his  said 
spouse,  viz.  {here  they  "were  enumerated)^  the 
eldest  of  whoni  is  only  twelve,  and  the  youngest 
four  years  of  ag^. 

That  the  petitioner,  who  is  the  nearest  of  kin 
on  the  father's  side,  and  who,  by  law,  is  the  only 
person  entitled  to  be  served  tutor  in  law  to  the 
pupils,  is  willing  to  accept  of  the  office  of  being 
£u:tor  loco  tutoris  for  them,  and  to  find  caution 
for  his  intromissions  in  terms  of  your  Lordships' 
act  of  sederunt. 

May  it  therefore  please  your  Lordships  to 
take  the  premises  under  your  considera- 
tion,  and  to  appoint  the  petitioner  factor 
loco  tutoris  for  the  said  George,  Elisabeth, 
&c.  M's,  the  pupils,  for  the  management 
of  them,  and  the  estate  and  effects  of  their 
sahl  deceased  father  and  mother,  with  the 
usual  powers,  upon  his  finding  caution 
before  extract. 

According  to  justice,  &c. 
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Afwther  Esamjde. 

tJnto  the  Right  Honourable  the  Lords  of  Coun- 
cil and  Session^  the  petition  of  B,  relict  of 
the  deceased  B ; 

HUMBLY  SHEWETH, 

That  the  said  B  died  intestate,  in  the  month  of 
October  last,  leaving  certain  subjects,  both  he- 
ritable and  moveable :  That  he  left  eight  children, 
one  of  whom  A,  the  eldest,  is  of.  age,  and  other 
two  above  pupillarity :  That  the  remaining  five, 
being  all  under  age,  it  is  necessary  to  have  a  pro- 
per person  appointed  for  managing  their  affairs  ; 
and  in  that  view  the  present  application  is  made, 
to  your  Lordships,  for  the  nomination  of  a  factor 
loco  tutoris^  to  C,  R,  D,  E,  ahd  F,  B's,  being 
the  five  children  of  the  said  B  who  are  under  age« 
The  petitioner  would  suggest  L  as  a  proper 
person  to  discharge  that  office,  he  finding  suffi- 
cient  caution  for  the  performance  thereof,  agree- 
able to  your  Lordships'  act  of  sederunt. 

May  it  therefore  please  your  Lordships,  to 
nominate  and  appoint  the  said  L  to  be  fac- 
tor loco  iutoriSj  for  C,  R,  D,  E,  and  F 
B's,  with  the  usual  powers,  and  in  terms 
of  the  act  of  sederunt,  on  finding  sufficient 
caution  before  extract. 

According  justice,  &c. 
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The  following  minute,  which  was  found  (0 
be  neceflary,  as  affording  an  e^tplanation  of  the 
fads  neceffary  to  be  fet  forth  in  petitions  of  this 
nature,  will  be  of  fervice. 


Minute  in  the  Petition  for  JB,  relict  of  JB,  Jbr  a 

factor  loco  tutoris. 

M,  for  the  petitioner,  represented,  That,  after 
the  petition  had  been  intimated  on  the  wall,  it 
was  suggested  that,  in  all  such  cases,  it  was  pro- 
per to  state  the  general  nature  of  the  subjects  to 
be  managed  by  the  factor,  and  also  the  persons 
who  were  most  nearly  connected  with  the  family, 
so  that  they  might  have  an  opportunity  of  consi- 
dering the  propriety  of  the  measures  which  were 
proposed  in  behalf  of  the  minors^  The  petitioner 
is  now  enabled  to  give  the  necessary  information. 

And,  ist^  As  to  the  nature  of  the  subjects  left 
by  M  B,  they  consist   of  two  valuable  farms, 
which  he  held  under  leases  that  will  subsist  for 
several  years,  one  of  the  farms  belongs  to 
and  the  other  the  propepty  of  :  Besides 

these,  the  petitioner's  husband  was  possessed  of  a, 
valuable  stocking,  together  with  the  crop  on  the 
different  farms,  and  some  small  sums  of  money 
lent  on  bills  and  other  securities. 

a.dlt/^  In  regard  to  the  nearest  relations  of  the 
petitioner's  husband,  he  left  two. sisters,  A  and  M 
B's,  both  residing  in  ,  and  married 
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^e  had  also  a  brother,  who  nesided  in  , 

but  who  is  now  d^ad  :  This  brother 

left  two  sons ;  the  elder  is  abroad  in  America, 
a.nd  the  younger  is  only  19  years  of  age  j  and  the 
petitioner  produces  letters  signed  by  the  twQ 
sisters,  stating  the  above  particulars,  and  agreeing 
that  the  said  L  should  be  appointed  factor  loco 
tt^oris  to  such  of  the  children  of  the  said  deceas** 
ed  B  as  are  still  in  pupillarity< 

In  these  circumstances,  it  is  humbly  thought 
there  can  be  no  doubt  of  the  propriety  of  appoint- 
ing a  factor,  or  of  the  fitness  of  the  person  pro- 
posed to  hold  the  ofEce* 

Applications  Jbr  .Curators  in  situations  when  therei 
are  no  proper  persons  entitled  to  actt 

t 

I  ^  July  J  1802. 
Unto  the  kight  Mpliourable  the  Lords  of  Coun- 
.  ciL  and  Session,  the  petition  of  A,  only  daugh- 
.   ter  of  the  deceased  A,  wife  of  W,  and  the  said 
W  for  his  interest. 

HUMBLY  SHEWETHj 

■^  That  the  petitioner's  brothet  B^  mariner  in 
Dundee,  went  in  the  course  of  hia  profession  to 
London,  in  January  179 1,  from  which  place  hd 
V^ent  to,  America,  and  afterguards  to  the  East  In^ 
jdies,  and  has  not  since  been  heard  of. 

There  was  left  by  B,  in  possession  of  his  uncle 

yQ\..jiu  B  b        ^ 
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Cf  two  bills  due  to  him^  one  for  and  the 

other  for  ,  amounting  together  to '  , 

\inth  a  letter,  impovering  his  uncli.to  receive  the 
interest.  C  died  in  March  17929  and  since  his 
death  no  interest  has  been  paid. 

The.  petitioner  had  another  brother  D,  who 
died  about  two  years  ago,  in  a  deranged  state  of 
^mind.  B,  D,  and  the  petitioner,  composed  the 
whole  of  their  father's  family.  At  the  death  of 
D,  there  was  due  to  him  by  bill  the  sum  of  , 
payable  at  Martinmas  1788.  This  sum^  and  the 
interest  due  on  it,  belongs  to  the  petitioner  and 
to  her  brother  (if  alive)  equally. 

These  bills  are  now  of  an  old  date,  and  some  of 
the  acceptors  are  dead.  There  is  therefore  a  con* 
siderable  risk  of  losing  the  money,  if  steps  ^re  not 
immediately  taken  for  uplifting.and  discharging  the 
sums  contained  in  the  bills.  Every  inquiry  after 
B  has  been  made  without  effect.  The  petitioner  ig 
therefore  under  the  necessity  of  applying  to  your 
Lordships,  to  appoint,  in  terais  of  the  act  of  se* 
derunt  13th  January  1730,  a  factor  or  curator 
Iwiis  to  manage  the  affairs  of  the  said  B  in  hh 
absence,  and  particularly  to  uplift  and  discharge 
the  sums,  principal  and  interest,  contained  in  the 
bills  before  mentioned. 

The  petitioner  humbly  ISegs  leave  to  suggest 
S,  writer  in  .  ,*  as  a  proper  person  to  be 
appointed. 

May  it  therefore  please  your  Lordships,  to  no^ 
ininate  and  appoini:  the  said  S  to  be  factor 
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find  turator  bonis  to  the  said  ti,  mih  the 
tisual  powers,  on  his  finding  caution  before 
extract,  in  terms  of  the  act  of  sederunt. 

ACCdRDlNO  TO  JUSTICE,  &C.      / 

Signed  by  CoUnseL 

tJNTO,  &(!. 

That  the  petitioner^  kt  and  J  It.  sire  herita-* 
4>Ie  creditor^  on  the  estate  of  ,  and  as  such 

have  an  interest  that  it  should  be  under  propef 
mahageftient^^nd  its  rents  regularly  uplifted,  dur^ 
ing  the  absence  of  the  proprietor,  who  is  at  pre^ 
sent  in  the  East  Indies  ;  and  the  other  petiticHief 
B  F,  the  brother  of*  the  prqprietor,  is  likewise 
desirous  that  the  business  should  be  properly  con« 
ducted* 

The  deceased  W  F,  the  original  debtor  in  the 
lieritable  bonds,  died  in  the  year  1788^  leaving  a 
widow  and  four  sons,  W,  J,  D,  and  T^  and  two 
daughters,  J  and  K. 

W  the  eldest,  as  heir  to  his  fether^  made  up 
titles  to  the  estate  by  |)recept  of  clare  constat  from, 
the  superior,  and  infeftmeat;  but  as  the  estate 
was  considerably  burdened,  he,  after  granting  a 
bond  of  provision  to  his  brothers  and  sisters,  di$« 
poned  the  estate  to  his  mother  on  receiving  a  few 
hundred  pounds,  but  under  the  burden  of  the  he-* 
jritable  bonds,  an  annuity  of  L.io  to  F,  now  dc« 

Bbd 
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ceased,  his  mother's  own  anriuitjrof  L.t5,  anJ 
the  other  bonds  of  provision. 

J  and  K  predeceased  their  mother ;  who  hav- 
ing died  in  April  1 794,  without  making  any  set- 
tlement^ the  estate  devolved  back  on  her  eldest 
son,  in  virtue  of  the  destination  to  heirs  and  as^* 
signees  whomsoever* 

Meanwhile  W  went  to  the  East  Indies,  where 
he  still  is  ;  T,  the  youngest  brother  of  the  fami- 
ly, has  sailed  within  these  few  months  to  the  East 
fodies ;  and  J,  the  youngest  daughter,  is  married 
toJE. 

The  heritable  creditors  being  unwilling  to  bring 
the  estate  to  a  sale,  or  even  to  ^nter  into  posses* 
sion  by  an  action  of  maills  and  duties,  giianted  a 
factory  (Dec.  9*  i794)>  with  the  consient  of  the 
petitioner  D,  to  R,  who,  since  that  tioU;,  has  le- 
vied the  rents,  and  otherwise  managed  the  estate. 

it  has,  however,  occurred  to  the  petitioners, 
that  it  might  perhaps  b^  more  regular  to  have  the 
adnunistration  carried  oix  by  a  curaUyrboms^  or 
factor  loco  tutori^^  to  be  named  by-  your  Lord- 
ships ;  for  a»  the  estate  has  now  for  a .  consider- 
able time  been  let  from  year  to  year,  a  rise  of  rent 
and  some  improvement  might  be  expected^  if  the 
tenants  could  be  secured  in  their  possessions  for 
a  reasonable  term  of  endurance. 

In  that  view,  the  petitioAers  take  the  liberty  of. 
making  the  present  application  to  your  Lordships^* 
and  they  beg  leave  to  suggest  R  a^  a  proper  pef^- 
MU  for  managing  the  estate^ 
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jMay  it  therefore  please  your  Lordships,  to 
nominate  and  appoint  the  said  R  to  be 
factor  loco  tutoris  for  the  said  W  T  of 
,  with  the  usual  powers,  on  caution^ 
in  terms  of  the  act  of  sederunt ;  and  to  au- 
thorise him  to  grant  leases  of  the  different 
farms  for  5  or  6  years,  by  public  roup,, 
and  upon  proper  advertisement,  under  such 
conditions  as  your  Lordships  may  think 
fit  to  prescribe.  • 

According  to  justice,  &c» 

Another  Example. 
Unto^  &c. 

That  of  this  date,  upon  the  application  of  S 
and  his  trustees,  your  petitioner  was  appointed 
curator  bonis  to  R  his  brother,  second  son  of  the 
said  S,  who  went  to  India,  without  leaving  powers 
to  any  person  in  this  country  to  act  for  him. 

That  your  petitioner  having  found  caution  for 
his  faithful  administration  of  the  office,  an  ad  of 
curatory  was  extracted  ixt  his  favour ;  in  conse- 
quence of  which  your  pethioner  uplifted  and  dis- 
charged the  sum  of  soooL,  and  interest  from 
Whitsunday  1792,  contained  in  a  bond  of  provi* 
sion  by  the  said  S  to  the  said  R,  his  second  son, 
being  the  only  fund  entrusted  to  the  petitioner's 
management,  as  appears  from  the  act  of  curatory 
produced. 

That  your  petitioner  has  paid  drafts  upon  him 
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from  India  by  the  said  R,  to  the  extent  of 
17571.  28.  8d. ;  and,  vipon  a  settlement  of  the  pe- 
titioner's intromissions  with  the  fund  herewith 
produced,  it  appears  that  there  is  a  balance  due 
to  the  said  R,  on  the  90th  January  1801,  of 
1021L  i,6s. 

That,  as  the  petitioner  is  about  to  leaye  this 
country  for.  som«  time,  it  is  proper  that  another 
curator  bonis  should  be  appointed  to  the  said  R, 
seeing  no  power  of  attorney  has  yet  come  from 
him  ;  and  the  petitioner  begs  leave  to  suggest  G  as 
it  proper  person  to  be  entrusted  with  the  charge. 
May  it  therefore  please  your  Lordships,  to  no- 
minate and  appoint  the  said  G  to  be  curator 
bonis  to  the  said  R,  during  his  continuing 
abroad,  or  until  the  arrival  of  proper  powers 
for  the  management  of  his  affairs  in  this 
country,  with  power  to  settle  and  adjust  th^ 
petitioner's  accounts,  and  to  receive  ^nd  dis- 
charge the  balance  due  to  him,  and  to  ad^ 
ministrate,  a^d  do  and  act  in  the  premises 
as  any  curator  bonis  is  by  law  or  practice  eUf 
titled  to  do  ;  the  jsaid  Q  finding  caution  to 
account  for  his  intromissions  in  virtue  of  bis 
office  J  and,  upon  payment  by  the  petitioner 
of  the  balance  due  by  h|m,  to  exoner  and 
discharge  him  of  his  intromissions  with  the 
estate  of  the  said  R  ;  and  to  grant  warrant 
to  your  clerks  of  court  to  deliver  up  the 
bond  lodged  by  the  petitioner  and  bis  caur 
(ioner  in  the  said  curatory. 

AcgORDJNG  TO  JUSTICE,  ^Ct 
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Procedure  on  the  Petition  far  a  Curator  or  Factor 

Loco  Tutoris. 

The  petition  being  confidered  by  the  courts 
they 

Appoint  the  same  to  be  intimated  on  the  wall» 
of  the  Inner  and  Outer«House  for  eight  days* 


^ 
t 


Of  this  intimation  a  certilieate  is  returned 
on  the  back  of  the  preceding  petition,  in  thefe 
terms ; 

Edinburgh^  24th  JtSne  J  803, 
I,  A,  apprentice  to  do  hereby  certify, 

that  I  intimated  the  within  petition  on  the  walls  of 
the  Inner  and  Outer-House,  in  terms  of  the  withia 
interlocutor,  before  these  witnesses,  J  F  and  H  R, 
both  writers  in  Edinburgh. 

Signed  by  tlie  person  intimating^  and  by  the 
witnesses* 

The  petition  is  then  enrolled  in  the  Inner- 

Houfe  roll ;  when  the  following  judgment,  if 

the  prayer  of  the  petition  is  granted,  will  be 

pronounced : 

Edinburgh^  a^thjune^  i8o3# 

The  Lords  having  resumed  consideration  of  this 

petition,  and  having^  advised  the  same,  they  no-  ^ 

minate  and  ^appoint  the  within  designed  B  to  be 

factor  hco  tutoris  to  the  i!\fant  son  of  the  within 
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designed  A,  during  his  pupillarity,  with  the  usual 
powers ;  he  always,  before  extract,  finding  caution 
in  terms  of  the  act  of  sederunt. 

The  next  ftep  is  to  lodge  a  bond  of  caution; 
which .  bond  is  prepared  by  the  extraftor,  and 
is  in  thefe  terms  ; 

•  « 

JBofid  of  Caution. 

Know  all  men  by  these  presents,  me  RD^ 
Whereas  a  petition  having  been  pre-i 
sented  to  the  Lords  of  Council  and  Session,  for 
and  in  name  of  ,  and  also  in  my  name, 

^s  only  brother  g^rman  of  the  deceased  , 

setting  forth  that  the  said  died,.&c.  (here 

tJpe  terms  of  the  petition  are  recited) \  and  pray- 
ing, for  the  before  mentioned  reasons,  that  I  might 
be  nominated  apd  ^ippointed  to  the  foresaid  office, 
with  the  usual  powers,  and  in  terms  of  the  act  of 
sederunt :  The  said  Lords,  by  their  interlocutor  of 
date  ,  on  advising  the  said  petition,  nomi- 

nated and  APPOINTED  m?,  the  said  R  D,  to  be 
FACTOR  LOCO  TpTQRis  to  the  infant  son  of  the 
above  designed  ^    ,  during  his  pupillarity, 

with  the  usual  powers  ;  I  always,  before  extract, 
finding  caution  in  terms  of  the  act  of  sederunt. 
And  seeing  I  am  willing  to  accept  of  the  said 
office,  sthd  to  find  caution  in  terms  of  the  act  and 
interlocutor  of  the  said  Lords  ,^bove  recited  j 
jH^REFORE  WIT  YE  ME,  the  Said  R  D,  as  pritt* 
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cipal,  and  J  T  and  J  L 

as  cautioners,  sureties,  and  full  debtors,  with  and 
for  me,  to  be  bound  and  obliged,  likeas  we,  by 
these  presents,  bind  and  oblige  us,  jointly  and 
severally,  our  heirs,  executors,  and  successors 
whomsoever,  that  I  the  said  R  D  shall  do  ex- 
;act  diligence  in  performing  my  duty  as  factor 
ibresaid  ;  that  I  shall  render  a  just  account  of 
my  intromissions  and  management  in  relation  to 
the  premises,  and  make  payment  of  what  shall 
be  justly  due  and  resting  by  me  to  the  said  , 

the  pupil,  or  to  any  other  person  or  persons  who 
«hall  be  found  to  have  the  best  right  thef  eto ; 
AND  THAT  I  shall  obscrvc  and  perform  every 
other  duty  incumbent  on  me  as  Lords'  factor, 
AND  THAT  in  Conformity  to,  and  in  terms  of  the 
said  Lords  their  acts  of  sederunt  thereanent,  and 
the  daily  practice  of  Scotland  in  all  points.  And 
I  the  said  R  D,  bind  and  oj^lige  me,  and  my 
foresaids,  Co  free  and  relieve  my  said  cautioners, 
and  their  before  written,  of  their  cautionry  for 
me  in  the  premises,  and  of  all  costs,  skaith,  da- 
mage,  interest,  and  expenses,  they  may  happen 
to  sustain  or  incur  in  any  part,  therethrough,  in 
any  sort.  And  we  consent,  &c.  (registration 
Jar  diligence.) 

Written  by  the  Ea:tractor. 

When  this  bond  is  properly  executed  and 
returned  to  th?  extraiftor,  he  extracts  an  aft 
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on  the  whole  proceedings,  which  is  literally  a 
tranfcript  of  the  application,  the  interlocutors, 
&c ;  and,  in  refped  of  the  caution,  it  confers 

0 

the  office  of  curator  or  faftor  loco  tutoris  on 
the  petitioner.     This  extrad  is  the  warrant  of 
he  oflFice  and  powers  of  the  curator. 

In  terms  of  the  a6t  of  federunt,  (a  copy  of 
which  will  be  found  in  the  margin  *),  the  cu- 


*  Act  qfSedenmty  i  ith  January  1 730. 

The  Lor^  of  Conncil  and  Session,  considering  that  thej 
have  been  often  applied  to  for  appointii^  factors  on  the 
estates  of  pupils  not  having  tutors,  and  of  persons  absent 
that  have  not  sufficiently  empowered  persons  to  act  for  ihfm^ 
tar  who  are  under  some  incapacity  for  the  time  to  manage 
their  own  estates,  to  the  end  that  the  estates  of  such  pupils 
or  persons  may  not  suffer  in  the  mean  time,  but  be  pre- 
served for  their  behoof,  and  for  all  having  interest  therein  : 
Therefore,  that  such  persons  may  be  under  dire  regulations 
and  security  for  the  faithful  and  punctual  fulfilling  of  their 
trust,  the  said  Lords  of  Council  and  Session  do  hereby  de- 
clare and  ordain,  that  all  such  factors,  as  aforesaid,  appoint- 
ed and  authorised  by  them,  shall  be  liable  to  pay  and  per- 
form as  follows : 

19710,  Such  factor  shall  be  liable  for  the  annoalrents  of  all 
rents  and  profits  whatsoever  which  he  shall  recover,  or  by 
diligence  might  have  recovered,  and  that  from  and  afler  the 
space  of  one  year  after  the  said  rents  and  profits  became 
due,  or  might  have  been  recovered,  as  said  is^  and  until  he 
makes  due  pa3rment  of  the  same. 

2dOf  Such  factor  shall,  within  six  months  after  extracting 
bis  factory,  make  a  distinct  and  special  rental  of  the  estate 
committed  to  his  management,  and  lodge  the  same  in  the 
hands  of  the  clerk  to  the  act  appointing  and  authorismg  him 
to  be  factor  on  the  said  estate,  where  it  shall  lye  and  be 
fpr(hpoming ;  and  the  inspection  and  perusal  thereof  be  al- 
^*  lowed 
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rator,  on  entering  on  his  ofGce,  ought  to  pre- 
pare an  inventory  of  the  eftate  falling  under 
his  management.     But  this  is  done  in  a  very 


lowed  unto  all  persons  having  interest,  without  fee  or  re^ 
ward,  to  the  end  the  same  may  be  examined,  and  the  said 
factor  charged  thereby,  or  otherwise,  as  shall  be  found  just* 

StiOf  When  any  alteration  happens  in  the  said  rental,  by 
lowering  any  part  of  the  rent,  (which  is  only  to  be  done 
according  to  the  rules  of  law),  or  by  any  increase  of  the 
same,  from  improvements  or  discoveries,  or  other  addition, 
on  account  of  such  alteration,  shall,  within  three  months  of 
its  happening,  be  by  the  said  factor  put  into  the  hands  of 
the  said  clerk,  in  manner  and  to  the  ends  above  mentioned; 
and  if  the  said  rental  given  in  by  the  factor  shall  be  found 
deficient,  or  if  he  omit  to  add  any  increase  thereof,  he  shall 
be  decerned  in  the  double  of  such  deficiency  and  omission 
respectively. 

ita^  Such  factor  shall  once  every  year  give  in  .a  scheme 
of  his  accounts^  charge  and  discharge,  to  the  clerk  aforesaid, 
ItHat  all  concerned  may  have  access  to  see  and  examine,  and 
provide  themselves  with  proper  means  of  checking  the  same ; 
fKfherein,  if  the  said  factor  fail,  he  shall  be  liable  to  such  a 
mulct  as  the  Lords  of  Session  shall  modify,  not  being  under 
fin  half  year's  salary. 

StOy  When  bonds,  bills,  notes,  or  obligations  of  any  sort, 
for  money  or  effects,  are  under  the  factory,  the  said  factor 
shall  make  a  list  or  inventory  thereof,  bearing  the  names  of 
the  creditor  apd  debtor,  conveyances  thereof,  the  sum  of 
inoney,  or  the  thing  due,  the  date,  the  terms  of  payment, 
and  the  times  from  whence  annualrents  run,  and  from  whence 
jit  is  then  resting,  so  far  as  he  can  discover ;  which  list  of 
inventory,  and  an  account  of  the  alterations  that  shall  hap- 
pen therein,  shall  by  the  said  factor  be  put  in  the  clerk'g 
hands  respectively,  at  the  time,  to  the  .ends,  and  in  manner, 
and  under  the  certifications  respectively  aforesaid. 

&09  If  corns,  cattle,  outsight  or  insight  plenishing,  or 
moveables  of  any  sort,  shall  be  under  the  factory,  the  said 
factor  shall  make  inventory  thereof,  expressing  all  the  par-> 
ticulars,  and  the  quantity  and  quality,  or  condition  of  the 
fame ;  which  inventory,  and  an  account  of  such  alterations 


*  •» 
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flovenly  manner,  and  fometimes  not  at  all;  un- 
til the  accounts  are  lodged,  which  ferve  both 
is  a  ftate  of  the  factor's  intromiffions,  and  aa 


«8  shall  happen  therein,  expressing  whence  Che  alteration  »- 
rose,  and  the  price  or  value  got  for  any  of  the  said  movea- 
bles that  have  been  disposed  of,  shall  likewise  be  put  in  the 
said  clerk's  hands  respectively,  at  the  time,  to  the  ends,  and 
in  manner,  and  under  the  certifications  respectively  afore- 
said ;  and  the  said  factor  shall  be  obliged  to  manage  such 
■  obligations  for  money  or  effects,  and  to  manage  or  dispose 
of  such  moveables,  according  to  the  rules  of  law,  and  as 
prudence  requires,  for  the  benefit  of  the  proprietor,  and  all 
naving  interest. 

7nio^  Where  it  is  necessary  by  law  that  such  money  or 
^ects,  or  moveables,  should  be  confirmed,  the  said  factor 
may  confirm 'the  same  in  his  own  name,  as  executor  dative, 
,  and  as  factor  appointed  by  the  Lords  of  Council  and  Ses- 
sion on  the  estate  of  such  a  person,  and  for  the  use  and  be- 
hoof of  the  said  person,  and  of  all  that  have  or  shall  have 
interest,  unless  some  other  person  having  a  title  oiFer  to 
confirm,  and  shall  put  in  the  said  clerk's  hands  a  just  and 
full  copy  of  the  said  testament,  and  of  all  eiks  he  may  a.1^ 
terwards  make  thereto,  within  the  space  of  3  months  afler 
the  confirmation,  and  that  under  the  penalty  of  such  a  mulct 
as  the  said  Lords  shall  modify. 

Svo,  Such  factor  shall  have  power  to  grant  tacks  or  leases, 
to  continue  during  all  the  time  the  estate  set  in  tack  shall 
remain  under  inspection  of  the  said  Lords  of  Session,  or  for 
one  year  further. 

9no,  Such  factor  shall  make  payment  of  his  intrpmissiong 
to  sucli  person  or  persons,  and  at  such  times,  as  the  said 
Lordf  shall  in  the  factory  or  otherwise  appoint. 

lOmOf  If  the  factor  fail  in  any  part  of  the  premises,  it 
shall  be  a  ground  of  removing  him,  without  prejudice  to  the 
several  particular  certifications  aforesaid. 

1  l«no.  In  the  bond  of  cautionry  for  such  factor,  he  and 
his  cautioner  shall  be  bound,  conjunctly  and  severally,  and 
be  obliged  for  the  said  factor's  observing  the  rules  and  in- 
structions appointed  and  ordained  by  this  act,  or  that  he 
shall  be  otherwise  liablo  to  in  law« 
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inventory  of  the  eftate.  When  the  accounts 
are  lodged,  (though,  even  that  is  not  always 
done),  t|ie  Inner-House  clerk  prefents  them  to 
the  Lord  Prefident  in  court ;  and  having  made 
a  memorandum  on  the  back  of  them,  bearing 
that  they  are  the  accounts  of  charge  and  dis- 
charge of  the  factor's  intromiflions,  and  are  to 
be  preferved  for  the  infpeftion  and  ufe  of  all 
concerned,  he  obtains  the  fanction  of  tjie  Lord 
Prefident :  and  the  accounts  thus  authenticated 
are  allowed  to  lye  in  the  office  of  the  clerk,  opeix 
to  the  inlpe£lion  of  the  public. 

To  complete  this  view  dP  the  fubjeS,  it  re- 
mains only  liiat  I  give  examples  of  theforrtis  of 
applications  for  recalling  the  powers  given  to 
curators  and  to  fadtors  loco  tutoris. 

•  ♦ 

Applications*  FOR  Ri;calling  Nominations 

OF  CuRAtORS. 

Petition  at  the  Listance  of  the  Relatiom  of  the  ' 

Person  xmder  Curatory. 

February  22.'  1798. 

Unto  the  Right  Honourable  the  Lords  of  Coun^ 

ciL  and  Session,  the  Petition  of  J  P,'Son  of  th^ 

deceased  J  P,  and  R  P,  his  Granduncic,  an4 

nearest  Agnate ;  '  ' 


-^Mt 


i2ma,  TKis  act  shall  extend  to  all  factors  to  be  bence» 
^rth  appointed  and  authorised  by  the  said  Lords,  except 
tuch  Csictors  as  are  regulated  ^  by  former  acts  of  sederatitt 
And  the  judges  ordaiu  this  apt  of  sedermit  to  be  record^. 
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RUMBLir  8HEWETH, 

That  the  said  J  P  died  in  1793,  possessed  of 
subjects  in  the  town  of  ,  and  a  lucrative 

lease  of  the  coal  on  the  estate  of  •    These 

being  heritable  subjects,  devolved  on  the  petitioner, 
bis  eldest  son.  The  defunct  having  left  no  settle* 
ment  or  nomination  of  tutors  and  curators,  and 
the  petitioner  being,  at  the  time  of  his  father'6 
death,  only  nine  years  of  age,  a  petition  was  given 
in  to  your  Lordships,  in  name  of  J  A,  relict  of 
the  said  deceased  J  P,  praying  your  Lordships  to 
appoint  W,  merchant  factor  loco  tutoris 

to  the  petitioner  during  his  pupillarity.  The  said 
W  was  accordingly  appointed,  and  has  since  had 
the  management ;  from  an  account  of  which  pre- 
pared by  himself,  and  In-inging  down  the  afl^irs 
to  the  15th  February  17971  ^^^^  ^^  a  confessed 
balance  due  by  him  of  57 il.  2s.,  no  part  of  which, 
as  far  as  the  petitioners  can  learn,  has  as  yet  been 
properly  secured  or  laid  out  for  behoof  of  the  pe« 
titioner  J  P. 

The  petitioners  are  therefore  neither  satisfied 
with  the  management,  nor  with  the  responsibility 
of  the  said  W  i  and  as  G,  a  man  of  character, 
and  every  way  qualified,  by  his  knowledge  and  ex- 
perience, to  conduct  the  coal  to  advantage,  is 
willing  to  undertake  the  office,  they  hope  your 
Lordships  will  see  the  propriety  of  recalling  the 
fectory  granted  to  the  said  W,  and  appoint  the 
said  C  factor  loco  tutom. 
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May  it  therefore  please  your  Lordships  to  re- 
cal  the  factory  granted  to  the  said  W,  and 
appoint  the  said  C  factor  loco  tutoriSj  with 
the  usual  powers,  on  his  finding  caution  in 
terms  of  the  act  of  sederunt. 

According  to  justice,  &c. 

Signed  by  Qnmsd. 

PeiiUan  by  the  Cautioner  for  the  Factor* 
Unto,  &c. 

That  in  the  month  of  May  1786,  a  petition  was 
presented  to  your  Lordships  in  the  name  of  L  M^ 
daughter  of  the  deceased  W  M,  and  setting  forth 
that  Che  said  W  M  died  possessed  of  a  lease  of 
the  ,  and  of  certain  moveable  property, 

leaving  a  son  named  G,  then  only  four  years  of 
age.  That  the  said  WM,  nearest  agnate,  declin- 
ed to  act ;  and  that  therefore  a  factor  loco  tutoris 
ought  to  be  appointed  to  manage  the  affairs  of  the 
said  G  M ;  and  C  was  suggested  by  the  petitioners 
as  a  fit  person. 

Your  Lordships  having  ordained  the  petition  to 
be  intimated  in  cominon  form,  and  a  certificate 
of  intimation  having  been  lodged,  you.  named  and 
appointed  the  said  G  to  be  factor'  loco  iidoris .  for 
the  said  G  M,  during  his  pupiilarity,  or  until  the 
same  be  recalled ;  the  said  C  always,  before  ex- 
tract, finding  sufficient  caution  in  terms  of  the  act 
of  sederunt.' 
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C  having  applied  to  the  petitioner  to  become  hi^ 
cautioner,  the  petitioner  was  prevailed  with  to 
subscribe  the  bond,  which  was  received  on  the 
i6th  January  1796 ;  on  which  the  act  and  fac-> 
tory  in  fevour  of  C  was  extracted,  and  an  inven-* 
tory  of  the  pupil's  affairs  taken  and  lodged  with 
the  clerk  of  Court.  C,  however,  has  not  yet 
rendered  a  single  account  of  his  intromissions; 
though,  by  your  Lordships'  act  of  sederunt,  he  is 
bound  to  have  lodged  his  account  once  a-year  with 
the  clerk  of  Court. 

The  above,  and  other  circumstances,  induce  the 
petitioner  to  believe  that  the  said  C  is  acting  in 
such  a  manner  as  may  occasion  a  loss  to  the  peti«> 
tioner,  as  cautioner  for  his  due  administration  of 
the  affairs  committed  to  his  charge ;  and  he  there**, 
fore  makes  the  present  ap|dication  that  he  may  be 
relieved  from  his  cautionary  engagement. 

May  it  therefore  please  your  Lordships  to 
grant  warrant  for  serving  this  petition  on 
the  said  C ;  and,  on  resuming  consideration 
thereof,  to  find  the  petitioner  discharged 
of  his  former  cautionary  obligation  from 
and  after  the  date  of  your  Lordships'  in-* 
terlocutor  hereon  j  and  ordain  the 
fector,  in  the  mean  time,  to  lodge  in  the 
hands  of  the  clerk  of  Court,  full  and  com-' 
plete  accounts  of  his  intromissions  with 
the  estate  and  effects  of  the  pupiU 

According  to  justice,  &c. 

Signed  btf  QmnseL 
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Exoneration  of  a  Curator  6r  Factor. 

The  obje£t  of  the  nomination  being  attained^ 
the  perfon  ap{>ointed  produces  his  accounts  proJ 
iperly  vouched;  prays  to  have  them  audited,  and 
to  be  authorifed  to  pay  over  or  confign  the  ba- 
lance rem^uning  in  his  hand.  The  application 
win  be  in  this  form. 

Unto»  &c. 

That  the  petitioner,  on  his  application  to  your 
Lordships,  of  date  ,  was,  on  the  death  of  A, 

appointed  factor  loco  tutoris  to  B,  son  of  the  said 
A.  That  in  that  capacity  he  made  up  and  lodged, 
in  terms  of  yf>ur  Lordships*  act  of  sederunt,  an 
inventory  of  the  estate  under  his  maiiagement ;  and 
has  now,  on  the  said  B'  s  arrival  at  the  age  of  pu- 
pillarity,  to  which  period  his  office  was  to  endure, 
produced  herewith  the  accounts  and  vouchers  of 
his  intromissions. 

May  it  therefore  please  your  Lordships  to  ex- 
oner  and  discharge  the  petitioner  of  his 
whole  intromissions  and  management  in 
consequence  of  the  above  factory,  on  pay- 
tnent  or  consignation  of  the  balance  arising 
on  the^said  account,  athounting  to  ^ 

deducting  therefrom  the  expense  of  obtain- 
ing and  extracting  the  decree  of  exonera- 
tion in  his  favour ;  and  to  grant  warrant 
to,  and  ordain  the  clerks  of  Session  to  de« 
vox-.  Ill*  C  c        * 
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liver  up  the  petitioner's  bond  of  caution*^ 
ry  ;  or  to  remit  to  the  Lord  Ordinary  on 
the  bills  for  this  week,  or  to  any  other  of 
*  your  Lordships'  number,  to  inquire  into 

fhe  facts  above  set  forth,  and  to  report  {or 
it  may  be)  to  au^dite  and  settle  the  petition* 
er's  accounts  ;  with  power  to  exoner  him 
and  his  cautioners  of  the  said  factory,  and 
to  do  in  the  premises  as  to  his  Lordship 
shall  seem  right. 

According  to  Justice,  &c* 

Signed  by  CounseL 

In  confequence  of  this  applicatioH,  a  remit 
h  ufually  made  to  an  accountant  to  report  on 
the  accounts;  and  on  that  report  the  judgment 
proceeds ;  and  the  decree  diicharges  the  factor^ 
and  authorifes  the  bond  of  cautionry  to  be  de* 
livered  up.  The  balance  is  either  ordered  to 
be  p^d  over  to  thofe  having  right  to  it^  or  to 
be  configned* 

CURATOR  A0  LITEM... 

It  remains  only  to  flate  the  nature  of  the 
title  poilefled  by  the  curator  a  J  litem*  This  cu* 
rator  may  be  appointed  during  the  dependence 
of  a  caufe,  on  the  application  of  either  party^ 
or  at  the  fuggeftion  of  the  Judge.  The  curator 
appears  and  agrees  to  accept  of  the  office ;  » 
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ininiite  is  made  of  this ;  -and  he  inftantly  gives 
his  oath  de  jideli ;  on  which  the  following  in- 
terlocutor is  .pronounced : 

ThiB  Lord  OriSihary  having  heard  what  Is  before 
itiated.  Nominated,  authorises,  and  appoints  the 
said  B  to  be  .curfttor  ad  litem  tfo  the  said  A  j  and 
he,  the  said  ciiratori  being 'present,  gave  bis  oath 

This  is  figned  by  the  curator  and  by  the 
judge,  and  ccMlflitutes  a  fufficient  tide  for  ap- 
J)earing  in  that  a<3:ion; 


SECT,  im 


OF  iNtERDICtlON,  VOLUNTARY  AND  lEGAt; 

INTERDrcTioif,  which  was  formerly  autho- 
rised only  by  authority  of  the  j  udge,  may  now 
be  attained  by  a  private  deed,  provided  it  be 
property  published  arid  recorded,  I  shall  there- 
fore point  out,  first,  the  form  of  the  Voluntary, 
and  then  of  the  Legal  Interdiction.  I  shall 
next  show  the  effect  which  it  produces,  and 
the  form  by  which  it  is  recalled, 

C  c  a 
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I.  Voluntary  Interdict ion# 

« 

Bond  of  Interdiction. 

I,  A,  considering  that  it  will  be  tnaterially 
for  my  interest  to  have  the  aid  and  concurrence 
of  my  friends  in  the  management  of  my  affairs, 
and  that  I  shall  thereby  be  protected  from  the  im* 
positions  and  importunities  to  which  hitherto  I 
have  been  exposed  ;  and  having  full  confidence 
in  B,  C9  and  D,  I  have  become  bound  and  inter- 
dicted, as  I  hereby  bind,  oblige,  and  ;inT£R- 
DicT  myself,. during  the  whole  days  of  my  life, 
to  the  said  B,  C,  and  D,  and  to  the  survivors, 
or  survivor  of  them^  that  I  shall  not,  without  their 
special  advice  and  consent,  sell,  gift,  alienate, 
wadset,  dispone,  or  put  away  my  lands,  teinds^ 
heritages,  annualrents,  liferents,  reversions,  tacks, 
or  others,  nor  grant  dispositions,  assignations,  re- 
signations, renunciations,  infeftments  of  annual- 
rent,  or  in  security,  nor  other  rights  or  securities 
of  the  same,  nor  set  tacks  or  ratals  thereof,  nor 
grant  bonds,  or  any  obligations  or  contracts,  nor 
become  cautioner  for  any  person  whatever  for 
payment  of  sums  of  money,  or  performing  of  acts 
and  deeds ;  and  in  general  to  do  no-  act  or 
deed,  directly  or  indirectly,  whereby  my  lands 
and  heritages,  or  other  subjects  foresaid  belonging 
to  me,  or  that  shall  hereafter  belong  to  me,  may 
be  anywise  evicted  or  adjudged  from  me;  de- 
glaring  that  all  dispositions,  assignations,  resig- 
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nations^  renunciations^  Infeftments  of  annualrent, 
tacks,  discharges,  or  other  deeds  foresaid,  execut- 
ed or  subscribed  by  me,  \vithouc  their  consent, 
shall  be  void  and  null,  and  ,of  no  force,  strength, 
or  effect,  as  if  no  such  deed  had  been  granted  by 
me :  And  I  consent  that  letters  be  raised  ^or 
publication  of  this  interdiction  in  the  usual  form 
of  law }  and  that  the  service  and  execution  there- 
of, together  with  these  presents,  be  recorded  in 
the  general  or  particular  register  of  inhibitions, 
interdictions,  &c. :  And  I  also  consent  to  the 
registration  hereof  in  the  books  of  Council  and 
Session,  or  others  competent,  therein  to  remain  for 
preservation ;  and  for  that  purpose  constitute 

MY  PROCURATORS,   &C. 

In  mtness  tsohcreof^  S^c.  \ 

This  bond  will  be  recorded  in  the  books  of 
Session,  and  letters  of  publication  reused  and 
executed  and  recorded.  This  is  done  by  pre- 
senting a  bill,  and  producing  with  it  the  extract 
of  the  pjnncipal  bond. 

BiUfor  the  Letters  of  Publication. 

My  Lords  of  Council  and  Session :  Unto  your 
Lordships  humbly  mean  and  show  your  servi- 
tors B,  C,  and  D,  that  A,  by  his  bond  of  interdic* 
tion  dated  ,  for  the  causes  therein  men- 

tioned, bound  and  interdicted  himself  to  us,  and 
to  the  survivor  or  survivors  of  us,  during  aU  the 
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days  of  his  life,  and  bound  and  obliged  himself, 
that  he  should  not,  without  our  special  advice 
and  consent,  seli^  gift,  alienate,  wadset,  dispone^ 
or  put  away  any  of  his  lands,  teinds,  heritages, 
anriualrents,  liferents,'  reversions,  tacks,  or  others 
belonging  to  him,  nor  gra^nt  dispositions,  assigna- 
tions, resignations,  renunciations,  infefrments  of 
annualrenr,  or  in  security,  nor  other  rights  or  se- 
curities of  the  same,  nor  set  tacks  or  rentals  there- 
of, nor  grant  bonds,  or  any  obligations  or  con^ 
tracts,  nor  become  cautioner  for  any  person  whatr 
pver  for  payment  of  sums  of  money,  or  perform- 
ance of  facts  and  deeds  ;  and,  in  general,  to  do 
no  act  or  d^ed,  directly  or  indirectly,  whereby 
his  lands  and  heritages,  or  other  subjects  foresaid 
belonging  to  him,  or  that  may  thereafter  belong 
to  him,  may  be  anywise  evicted  or  adjudged  from 
him ;  and  he  thereby  declared  that  all  dispositions, 
assignations,  resignations,  renunciations,  infefr- 
ments of  annualrent,  tacks,  discharges,  or  other 
deeds  foresaid,  executed  or  subscribed  by  him, 
without  our  consent,  or  the  consent  of  the  sur- 
vivors or  survivor,  shall  be  void  and  null,  and  of 
no  force,  strength,  or  effect,  as  if  no  such  deed 
had  been  made  or  granted  by  him  ;  and  he  there- 
by consented  that  letters  he  raided  for  publication 
of  the  said  bond  of  interdiction,  in  the  usual  form 
of  law  ;  as  an  extract  of  the  said  bond  of  inter- 
diction, recorded  ia  the  books  of  Council  and 
Session,  on  the  day  ,  herewith  to 

show,  will  testify. 
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Herefore  we  beseech  your  Lordships  for 
letters  of  publication  in  the  premises  in 
common  form. 

According  to  justice. 

This  bill  will  be  presented  to  the  Lord  Or- 
dinary on  the  bills ;  and  the  extract  of  the 
bond  having  been  produced  to  the  clerk  of  the 
bills,  warrant  will  be  granted  for  th^  following 
letter^  in  the  usual  forixu 
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George,  &c.  Whereas  it  is  humbly  meant 
and  shown  to  us  by  our  lovites  B,  C,  and  D, 
THAT  A,  by  his  bond  of  interdiction  dated  , 
for  the  causes  therein  mentioned,  bound  and  in- 
terdicted himself  to  the  complainers,  and  to  the 
survivors  or  survivor  of  them,  during  all  the  days 
of  his  lifetime,  and  bound  and  obliged  himself 
that  he  should  not,  without  their  special  advice 
and  consent,  sell,  gift,  alienate,  wadset,  dispone, 
or  put  away  any  of  his  lands,  teinds,  heritages, 
annualrents,  liferents,  reversions,  tacks,  or  others 
belonging  to  him,  nor  grant  dispositions,  assigna- 
tions, resignations,  renunciations,  infeftments  of 
annualrent,  or  in  security,  nor  other  rights  or  sc-  . 
curities  of  the  same,  nor  set  tacks  or  rentals 
thereof,  nor  grant  bonds,  or  any  obligations  or 
contracts,  nor  become  cautioner  for  any  person 
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n^'hatevcr  for  payment  of  sums  of  money,  and  per- 
formance of  acts  and  deeds ;   and,  in  general,  to 
do  no  act  or  deed,  directly  or  indirectly,  wbcreby 
his  lands  and  heritages,  or  other  subjects  foresaid 
belonging  to  him,  or  that  may  hereafter  belong 
to  him,  may  be  anywise  evicted  or  adjudged  iram 
him  ;  and  he  thereby  declared  that  all  disposiuons, 
assignations,    resignations,    renunciations,    iTrfefi- 
ments  of  annualrent,  tacks,  discharges,  or  odier 
deeds  foresaid,  executed  or  subscribed   by  hini, 
without  the  consent  of  the  complainers,  or  Ac 
consent  of  the  survivors  or  survivor  of  th^m? 
shall  be  void  and  null,  and  of  no  force,  strengdi, 
or  effect,  as  if  no  such  deed  had  been  made  or 
granted  by  him :    And  he  thereby  consented  that 
letters  be  raised  for  publication  of  the  said  bond 
of  interdiction^  in  the  usual  form  of  law,  as  an 
extract  of  the  said  bond,  duly  recorded  in  the 
books  of  Council  and  Session,  on  the     day  of      9 
shown  to  our  Lords  of  Council  and  Session,  hath 
testified  ;  wherefore  necessary  it  is  that  letters  of 
publication  of  the  said  interdiction  should  be  di- 
rected in  manner  underwritten.     Our  will  is 
HEREJ?oRE,  and  we  charge  you,   that  on  sight 
hereof  ye  pass,  and  in  our  name  and  authority 
interdict,  inhibit,  and  discharge  the  said  A  per- 
sonally, or  at  his  dwelling-place,  that  he  in  no- 
wise act  in  any  of  his  affairs  without  the  concur- 
rence, advice  or  consent  of  the  complainers,  his 
interdictors,  and   that  he  in  nowise  sell,  alien- 
;itc,  wadset,  dispone,   resign,   renounce,  dilapit 
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date  or  put  away,  any  of  his  lands,  teinds,  heri- 
tages,  annualrents,   liferents,   reversions,   mills,  » 
woods,  fishings,  tacks,  steadings,  rooms,  posses- 
sions, or  others  pertaining  and  belonging  to  him, 
or  to  which  he  may  hereafter  succeed,  nor  make 
any  public  or  private  alienations,    dispositions, 
wadsets,  assignations,  resignations,  renunciations, 
or  other  rights  or  securities  thereof,  to  any  person 
or  persons,  nor  contract,  or  take  on  debts,  nor 
grant  bonds,  or  other  rights  or  securities  therefor, 
nor  become  cautioner  for  any  person  or  persons, 
nor  do  any  other  act  or  deed,  directly  or  indirect- 
ly, whereby  the  right  to  the  lands  and  others  per- 
taining to  him  may  be  anywise  adjudged  or  evict- 
ed from  him  to  his  own  hurt  or  prejudice,  contra- 
ry to  the  said  bond  of  interdiction,  (or  if  on  a  de^ 
cree^  sat/,  contrary  to  the  s?iid  decree  of  inter dic- 
tion4n  all  points);  and  also,  that  ye,  in  our  name 
and  authority,  make  due  and  lawful  intimation  and 
publication  pf  the  foresaid  bond  of  interdiction,  and 
of  these  our  letters,  to  all  and  sundry  our  lieges  and 
others  whom  it  effeirs,  by  open  proclamation  at 
the  market  cross  of  and  other  places 

needul.  And  inhibit  and  discharge  them, ' 
that  they,  nor  none  of  them  presume,  nor  take 
upon  hand,  under  any  colour  or  pretext  whatever, 
to  buy,  block,  take,  or  receive  in  wadset,  mail, 
mail-free,  or  otherwise,  from  the  said  A,  any  of 
his  lands,  teinds,  heritages,  annualrents,  liferents, 
or  others  foresaid,  pertaining  to  him;  nor  receive 
from  hini  anjr  bond,  or  other  right  or  security 
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thereof,  nor  lend  him  any  sums  of  money^  nor 
receive  from  him  any  bond  or  other  right  or  se- 
curity therefor,  nor  do  any  other  act  or  deed,  di- 
rectly or  indirectly,  whereby  the  right  of  the  lands 
and  others  foresaid,  pertaining  to  the  said  A,  may 
be  anywise  adjudged  or  evicted  from  him,  with- 
out the  advice  and  consent  of  the  complainers  first 
had  and  obtained  thereto  in  manner  abovewritten; 
certifying  those  that  do  in-  the  contrary,  that  the 
same  shall  be  void  and  null,  and  of  no  force, 
strength,  or  effect,  with  all  that  has  followed,  or 
may  follow  thereupon,  and  shall  make  no  faith  in 
judgment,  or  outwith  the  same  in  time  coming : 
And  that  ye  cause  register  these  our  letters,  with 
the  executions  to  follow  hereupon,  within  fortv 
DAYS,  conform  to  act  of  parliament,  according 
to  justice,  because  the  lords  have  seen  the  re- 
gistered bond  of  interdiction  abovementioned,  as 
ye  will  answer  to  us  thereupon.  Which  to  do, 
we  commit  to  you  and  each  of  you,  full  power,  by 
these  our  letters,  delivering  them  by  you,  duly 
executed  and  indorsed,  again  to  the  bearer.  Giv- 
en under  our  signet  at  Edinburgh,  the  day 
of  ,  in  the  43d  year  of  our  reign,  1803. 

Ex  DELIB^RATIONE  DOMINORUM  CONCILII,  &C, 

Execution  c^  the  Letters^ 

These  letters  are  fubscribed  by  a  writer  to  the 
fignet,  and  figneted  in  common  form :  They 
then  become  the  naeflenger's  warant  for  inter- 
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diding  the  p^y,  and  inhibitin.^  the  public, 
Tliis  is  done  by  delivering  to  the  party,  or 
leaving  at  his  dewelling-house,  a  copy  of  the 
interdiction,  which  is  made  out  by  the  mef- 
fenger,  difcharging  and  interdicting  the  party, 
in  terms  of  the  will  of  the  letters,  of  which 
(fo  far  as  relates  to  the  party)  it  is  a  copy. 
This  bears  to  have  been  done  at  fuch  a  time, 
and  in  prefence  of  fuch  s^nd  fuch  witneffes. 
The  r>ext  ftep  is  to  publifh  the  letters  to  the 
lieges ;  and  this  is  done  by  affixing  a  copy  at 
the  rnarket-crofs  of  the  head  burgh  of  the  fherifi- 
dom  or  ftewartry  where  the  interdicted  person 
refides,  and  where  his  knds  lye.  This  copy  in* 
hibits  and  difcharges  all  and  fundry  from  re- 
ceiving any  rights  or  fecurities  from  the  inter- 
dieted  perfon,  in  terms  of  the  will  of  the  let- 
ters ;  it  bears  the  date  of  affixing  the  copy, 
and  the  names  and  designations  of  the  wit- 
nesses. 

The  former  of  these  is  called  the  execution 
againist  the"  party  ;  the  latter,  the  publication  a- . 
gainst  the  lieges:  And  in  evidence  of  these 
acts, the  messenger  returns  an  execution,  bearing 
the  performance  of  both  acts  ;  and  this  execu* 
lion  is  subscribed  by  the  messenger  and  wit- 
nesses present  at  the  execution  and  publication. 

The  letters  with  this  execution  are  then, 
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within  40  days  from  the  date  of  the  publica- 
tion, to  be  recorded  in  the  register  allotted  for 
inhibitions  and  interdictions ;  and  being  thus 
recorded,  the  effect  of  the  voluntary  interdic- 
tion is  complete. 

2.  Legal  Intbkdictiok. 

Legal  interdiction,  which  was  formerly  the 
only  means  in  practice,  by  which  a  person  of 
facile  disposition  could  have  been  tied  up  from 
the  execution  of  deeds  to  his  prejudice,  is  at- 
tained by  a  decree  of  the  Court  of  Session. 

^Summons  of  Interdiction. 

George,  &c.  Our  lovite  B,  uncle  and  pre- 
sumptive heir  to  A :  That  the  said  A  is  of  a  weak 
and  facile  disposition-*-(A^^  state  tlie  acts  offad^ 
Jify^ — ^from  which  it  is  evident  that  the  authority 
of  our  Lords  of  Council  and  Session  is  necessary 
for  preserving  him  from  imposition  :  Therefore 
it  OUGHT  and  should  be  found  and  declared, 
t)y  decree  pf  our  said  Lords,  that  the  said  A  is  of  a 
weak  and  facile  disposition,  easily  imposed  upon, 
and  liable  to  be  concussed  to  do  deeds  to  his  le- 
sion and  prejudice  ;  and  on  that  account  ought 
and  SHOULD  be  interdicted,  all  the  days  of  his 
life,  to  such  person  or  persons  as  our  said  Lords 
shall  think  proper  to  name ;  without  whose  con* 
sent  heouGHT  and  should  be  discharged,  by 
decree  foresaid,  from  selling,  annalzieing,  wad« 
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setting,  disponing,  dilapidating,  or  putting  away 
any  of  his  lands,  teinds,  heritages,  annualrents, 
liferents,  reversions,  mills,  woods,  fishings,  heri- 
table bonds,  tacks,  adjudications,  or  others  j^er- 
taining  to  him,  and  from  making  any  public  or 
private  alienations,  dispositions,  wadsets,  assigna- 
tions, resignations,  renunciations,  or  other  rights^ 
or  securities  thereof ;  from  contracting  debts,  and 
granting  bonds  or  other  securities  therefor,  or  en- 
tering into  cautionary  engagements;  and  from  do- 
ing any  other  act  or  deed,,  directly  or  indirectly, 
whereby  the  rights  of  the  said  lands  and  heritages, 
or .  others  foresaid,  may  be  anywise  adjudged  or 
evicted  from  him  to  his  own  prejudice ;  and  all 
such  deeds,  if  any  shall  be  granted,  ought  and 
SHOULD  be  declared  to  be  void  and  null,  and 
of  no  force,  strength,  or  effect,  as  if  the  same 
had  never  been  granted  or  subscribed  by  him,  a- 
greeable  to  the  laws  and  daily  practice  of  Scotland, 
used  and  observed  in  the  like  cases,  in  all  points. 
Our  will  is  herefore — fin  common Jorm. J 

.Letters  qf  Publication  of  the  Decree  of  Interdict 
tuMj  pronounced  in  the  preceding  Action. 

George,  &c.  Whereas  it  is  humbly  meant 
and  shown  to  us  by  our  lovite  B,  that  by  decree 
of  our  Lords  of  Council  and  Session,  obtained 
in  the  action  of  interdiction  at  his  instance  against 
A,  of  date  ,  it  was  found  and  declared, 

that  the  said  A  is  of  a  weak  and  facile  disposi- 
tion, easily  imposed. upon,  and  liable  to  be  con- 
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cussed  to  do  deeds  to  his  lesion  and  prejudice  i 
•and  our  said  Lords  thereby  interdicted  the  said 
A,  all  the  days  of  liis  life,  to  the  complainer ;  and 
discharged  him,  the  said  A,  without  the  consent  of 
the  complainer,  from  selling,  &c. — fin  terms  of 
the  decree  pronounced  in  the  action  of  interdict 
diction J^'-^LS  the  said  decree,  of  date  foresaid^ 
shown  to  our  said  Lords,  hath  testified.  Not- 
withstanding whereof,  the  said  A  intends,  as 
the  complainer  is  informed,  to  sell,  alienate,  wzd-* 
set,  dispone,  resign,  renounce,  dilapidate,  and  put 
away,  all  and  sundry  his  goods,  gear,  heritages, 
roonls,  possessions,  annualrents,  Itferents,  rever- 
sions, mills,  woods,  fishings,  tacks,  steadings,  and 
•  others  pertaining  to  him,  or  to  whiehhe  may  suc- 
ceed and  have  right,  and  to  make  private  and  pub- 
lic alienations,  dispositions,  and  other  rights  there-* 
of,  and  to  take  on  debts  and  grant  bonds,  and 
other  rights  or  securities  therefor,  and  undertake 
cautionary  engagements,  in  defraud,  hurt,  and 
prejudice  of  the  said  B  himself,  and  contrary  to 
the  meaning  and  intent  of  the  said  decree  of  inter- 
diction. Our  will  is  herefore — (i«  terms  of 
the  will  of  the  former  letters  of  publication,  p-  408.) 

There  is  another  form  of  the  interdiction ; 
for  the  Judge,  in  an  action  where  he  difcovers 
a  degree  of  facility  requiring  the  protection  of 
the  law,  will,  without  the  application  of  the 
party  or  his  friends,  extend  his  protection  to 
him ;  and,  by  an  act  in  th^  cause,  interdict  hifi^ 
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to  some  sensible  and  discreet  friend.  This  act 
of  interdiction  must  be  extracted,  and  require 
to  be  published  in  the  same  way  with  the  o- 
thers  ;  and  letters  of  publication  will  be  obtain- 
ed by  those  to  whom  he  is  interdicted  on  a  bill 
in  common  form. 

Letters  of  Publication  on  an  Act  of  Interdictian. 

George,  &c.  Whereas  it  is  humbly  meant 
and  shown  to  us,  by  our  lovite  B,  interdict6r  as 
after  specified.  That,  in  the  action  of  reduction, 
improbation,  and  declarator,  depending  before 
our  Lords  of  Council  and  Session,  at  the  instance 
of  A,  and  of  our  advocate,  for  our  interest, 

against  C,  our  said  Lords,  by  act  of  interdiction, 
dated  the         day  of  current,  for  the  causes 

therein  specified,  found  the  said  A,  pursuer  of  the 
said  action,  to  be  a  facile,  weak  man,  and  unable 
to  manage  his  own  affairs  j  and  therefore  our 
said  Lords  interdicted,  prohibited,  and  dis- 
charged the  said  A  to  act  in  his  own  affairs,  or 
to  take  any  charge  in  the  management  thereof, 
without  the  concurrence  and  consent  of  the  sard 
B,  whom  our  said  Lords  nominated  and  appoint- 
ed to  be  his  interdictor ;  and  granted  warrant  for 
letters  of  publication,  and  ordained  the  same  to  be 
published  and  registered  in  common  form,  as  the 
said  act  of  interdiction,  shown  to  our  said  Lords, 
hath  testified.  Notwithstanding  whereof, 
&c.  (m  common  form.^ 
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Thefe  letters  will  be  executed  ag^nft  the 
party,  publifhed  againft  all  and  fundry,  and  re- 
corded within  40  days  from  the  publication,  in 
common  form;  and  thefe  forms  being  obferv- 
ed,  the  interdi^on  will  be  complete. 

3.  Effect  of  the  Restraint. 

In  one  or  other  of  the  ways  which  have 
been  explained,  that  is,  either  by  voluntary 
or  by  legal  interdidion,  a  ialutary  reftraint  is 
impofed  on  the  weak  and  facile :  And  I  (hall 
give  an  example  of  the  action  by  which  the 
interdidlors  obtain  redrefs  to  the  perfon  under 
their  charge,  and  work  off  the  eflfeft  of  any 
tranfadtion  into  which  he  may  have  been  in- 
duced to  engage  to  his  prejudice. 

Stmmums  of  Reduction  ex  Capite  Interdlcdonis. 

George,  &c.  Our  will  is,  and  we  charge 
you,  that  on  sight  hereof  ye  pass,  and  in  our  name 
and  authority  lawfully  summon,  warn,  and  charge 
L,  personally,  or  at  his  dwelling-place,  upon  ^i 
and  6  days  warning,  to  compear  before  our  Lords 
of  Council  and  Session,  at  Edinburgh,  or  where 
they  may  happen  to  be  for  the  time,  the 
and  days  of  for  first  and  second 

diets,  in  the  hour  of  cause,  with  continuation  of 
days,   to  answer  at  the   instance  of  our  lovite^ 
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B,  C,  and  D,  to  whom  A  stands  interdicted  in 
inanner  after  specified,  and  thereby  having  good 
and  undoubted  right  to  call  for  exhibition  and 
production  thereof,  and  to  prosecute,  follow  forth, 
and  pursue  the  action  of  reduction  underwritten : 
That  is  to  say,  the  said  B  to  bring  with  him, 
exhibit,  and  produce,  before  our  said  Lords,  a 
pretended  bond  and  ^disposition  in  security,  bear* 
ing  date  ,  granted  by  the  said  A  to  him^ 

whereby  the  said  A  bound  and  obliged  himself, 
his  heirs  a^d  successors,  to  pay  to  the  said  B,  his 
heirs  or  assignees,  the  sum  of  ^  and  that 

against  the  term  of  next,  under  the 

penalty  of  .  ,  with  interest  of  the  said  prin« 

cipal  Slim  from  the  date  of  the  said  bond  to  the 
term  of  payment  above  written,  and  yearly  and 
termly  thereafter,  at  two  terms  in  the  year,  Whit- 
sunday and  Martinmas,  by  equal  portions,  begin- 
ning  the  first  term's  payment  thereof  at  Whit- 
sunday then  next,  for  the  time  from  the  date  of 
the  said  bond  to  that  term,  and  the  next  term's 
payment  thereof  at  Martinmas  thereafter,  for  the 
half  year  immediately  preceding  that  t^rm,  and 
so  forth,  yearly  and  termly  thereafter,  at  the  said 
two  terms,  during  the  not  payment  of  the  said 
principal  sum,  with  money  foresaid, 

of  liquidate  penalty,  for  each  term'^  failure  in 
payment  of  the  said  annualrent.  And  for  the 
said  B  and  his  foresaids  their  further  security  and: 
more  certain  payment  of  the  said  sums,  principal, 
interest,  penalty,  and  termly  failures  if  incurred, 
vojL*  HI.  D  d        ♦ 
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the  said  A  sold,  alienated,  and  disponed,  Ic^ 
and  in  favour  of  the  said  B  and  his  foresaids,  he-« 
ritably,  but  redeemable  always,  and  under  rever- 
sion, in  manner  therein  mentioned,  all  and 
XTHOLE  the  lands  of  {here  describe  ihem\  toge- 
ther with  9:11  right,  title,  and  interest,  which  he 
bad  or  could  pretend  thereto ;  which  bond  and 
disposition  in  security  contains  procurator^  of  re- 
Agnation,  precept  of  sasine,  clause  of  redemp- 
tion, and  sundry  other  clauses  j  Bringing  also 
with  him  the  instrument  of  sasine  following  there- 
on, in  favour  of  the  said  B,  dated  and 
recorded  ,  of  the  date«,  tenor  and 
contents  above  written,  or  of  whatever  dates,  te- 
nor, or  contents  the  same  may  be ;  to  be  seen 
and  considered  by  our  said  Lords ;  and  to  heaf 
and  see  the  same,  with  all  that  has  or  may  follow 
thereupon,  reduced,  retreated^  rescinded, 

GASSED,  ANNULLED,  DECERNED  and  DECLARED^ 

by  decree  df  dur  said  Lords,  to  have  been  from 
the  beginning,  to  be  now,  and  in  all  tim€  comings 
null  and  void,  and  of  no  avail,  force,  strength,  or 
effect,  in  judjgment,  or  outwith  the  same,  in  time 
coming ;  and  the  said  A  reponed  and  restored 
thereagainst  in  integrum^  ior  the  reasons  and 
causes  following,  and  others  to  be  proponed  at 
discussing:  viz.  PrimOy  The  foresaid  bond  and 
disposition  in  security,  and  sasine  thereon,  are  vi- 
tiated and  erased  in  substantialibus ;  the  said  bond 
and  disposition  in  security  wants  the  names  and 
designations  of  the  writer  and  witnesses  \  is  not 
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duly  signed  or  tested ;  the  sasine  is  not  duly  re^ 
corded,  and  is  defective  in  the  solemnities  requir- 
ed  by  law.  Secundo^  The  said  A  being  of  a  weak 
and  facile  disposition,  and  liable  to  be  imposed 
on,  he,  on  the  day  of  ,  executed 

a  bond  of  interdiction,  whereby  he  obliged  him* 
self  to  do  no  deed  which  might  affect  his  lands 
and  estate  without  the  consent  of  the  pursuers  ; 
which  bond  of  interdiction  was  duly  executed 
against  the  said  A,  and  published  against  the 
lieges  on  the  day  of  ,  and  re- 

gistered in  the  General  Register  of  Inhibitions^ 
&c,  on  the  day  of  Not^- 

wiTHSTANDiNG  whereof,  the  said  B  having'most 
improperly  prevailed  upon  the  pursuers  to  grant 
the  foresaid  bond  and  disposition  in  security, 
without  the  consent  of  the  said  pursuers,  and 
and  without  any  onerous  cause,  but  to  his  hurt 
and  lesion,  the  same  is  reducible  at  the  pursuers* 
instance  ex  capite  inter dictionis.  Therefore, 
and  for  other  reasons  to  be  proponed  at  discus* 
sing  hereof,  the  said  bond  and  disposition  in  se- 
curity, and  sasine  thereon,  with  all  that  has  or 
may  follow  upon  the  same,  ought  and  should 

be  REDUCED,  RETREATED,   RESCINDED,  CASSED, 

ANNULLED,  DECERNED,  and  DECLARED,  by  de- 
cree of  our  said  Lords,  to  have  been  from  the 

4 

beginning,  to  be  now,  and  in  all  time  coming, 
null  and  void,  and  of  no  avail,  force,  strength,  or 
eflFect  in  judgment,  or  outwith  the  same,  in  time 
coming,  and   the  said  A^reponed  against  the 

Dda 
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same  m  integrum.  And  the  said  bond  and  di$« 
position,  and  sasine  thereon,  being  so  reduced 
and  set  aside,  B  ought  and  should  be  decern* 
ED  and  o&DAiNED,  by  decree  foresaid,  to  make 
payment  to  the  pursuers  of  the  rents,  mails,  and 
duties,  of  the  said  lands  of  ,  in  so 

far  as  the  same  have  been,  or  may  be  intromitted 
with  by  him,  and  to  repeat  and  pay  back  such 
interest  of  the  said  principal  sum  as  he  has  re- 
ceived, and  Sterling  as  the  expense  of 
this  process,  and  of  extracting  the  decree  to  fol- 
low hereupon ;  or  else  to  allege  a  reasonable 
cause  in  the  contrary;  with  certification  to  the 
said  defender,  if  he  fail,  our  said  Lords  will  pro- 
ceed in  the  said  matter,  and  reduce,  decern,  and 
declare,  in  manner  foresaid }  according  to  jus- 
tice, as  ye  will  answer  to  us  thereupon.  Which 
to  do,  we  commit  to  you,  jointly  and  severally, 
our  full  power,  by  these  our  letters,  delivering 
them  by  you,  duly  executed  and  indorsed,  again 
to  the  bearer.  Given  under  our  signet,  at  e- 
DiNBURGH,  the  day  of  ,'and  4jd 
year  of  our  reign,  1803. 

4.  Recalling  of  the  Interdiction. 

The  recalling  of  the  interdiction  may  be 
done,  in  the  cafe  of  the  voluntary  interdidion, 
either  by  a  private  deed,  or  by  a  decree  of  the 
Court  of  Seffion :   But  v^here*  the  interdiction 
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has  been  impofed  by  the  Court  by  a  diredt  de- 
cree in  an  adion  of  interdiftion,  or  by  an  a£t 
pronounced  in  the  courfe  of  any  other  process 
in  which  the  ftate  of  the  party  has  appeared  to 
require  the  interpofition  of  the  judge,  it  is  by 
a  decree  alone  that  the  powers  of  the  interdid- 
ed  perfon  can  be  reftored.  I  give  examples, 
therefore,  of  the  voluntary  and  legal, difcharge 
of  the  interdidtionu 

* 

Voluntary  Discharge  of  the  Interdiction. 

Discharge  of  a  Bond  of  Interdiction  by  the 

Interdictory. 

We,  B^  G,  and  D,  considering  that  A,  by 
his  bond  of  interdiction,  dated  , 

interdicted  himself  to  us,  or  to  the  survivors  or 
survivor  of  us,  that  he  would  not,  without  our 
special  advice  and  consent,  sell,  gift,  alienate, 
wadset,  dispone,  or  put  away  his  lands,  teinds, 
heritages,  annualrents,  liferents,  reversions,  tacks, 
or  others,  nor  grant  dispositions,  assignations, 
resignations,,  renunciations,  infeftments  of  an- 
nualrent,  or  in  security^  nor  other  rights  or  se- 
curities of  the  same,  nor  set  tacks  or  rentals 
thereof,  nor  grant  bonds  or  any  obligations  or 
contracts,  nor  become  cautioner  for  any  person 
for  payment  of  sums,  or  performance  of  acts  or 
deeds ;  and,  in  general,  to  do  no  acts  or  deeds. 
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directly  or  indirectly,  whereby  his  lands  and  heri- 
tages, or  other  subjects  belonging  to  him,  or  that 
should  thereafter  belong  to  him,  might  be  anywise 
evicted  or  adjudged  from  him  :  Declaring,  that 
all  dispositipns,  assignations,  resignations,  renun- 
ciations, itifeftmerits  of  annualrent,  tacks,  dis- 
charges, or  other  deeds  foresaid,  executed  or  sub- 
scribed by  him,  without  our  consent,  shall  be 
yoid  and  null,  and  of  no  force,  strength  or  effect, 
as  if  no  such  deed  had  been  granted  by  him: 
And  he  thereby  consented  that  letters  of  publica- 
tion should  t>e  raised  therepn  for  publication ; 
and  that  the  same,  with  the  executions  thereof, 
and  the  said  bond  pf  interdiction,  should  be  re- 
gistered in  the  general  and  particular  register  of 
inhibitions,  interdictions,  &c.  as  the  said  bond  of 
interdiction,  letters  of  publication  raised  thereon, 
dated  and  signeted .  and  , 

executions  thereof  registered  in  the  particular 
register  of  inhibitions  and  interdictions,  &c.  kept 
at  Edinburgh,  upon  the  ,  more  fully 

bear.  And  seeing  that  the  foresaid  A  is  now 
sufficiently  qualified  to  manage  his  own  affairs, 
and  has  no  further  occasion  for  our  advice  and 
assistance ;  therefore  we,  the  said  B,  C  and  D, 
have  discharged,  as  by  these  presents  we  dis- 
charge, the  bond  of  interdiction  above  narrated, 
letters  of  publication,  executions  thereof  against 
the  said  A,  and  public  registration  of  the  whole, 
with  all  that  is  farther  competent  to  follow  there- 
on»     And  further,  we  declare  the  $aid  A 
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to  be  free  from  the  restraint  Imposed  on  him, 
in  manner  foresaid,  and  at  full  liberty  to  grant 
bonds,  and  do  every  other  thing  in  the  manage- 
ment of  his  own  affairs,  without  our  consent, 
from  and  after  the  date  hereof.  Akd  we  con- 
sent to  the  REGISTRATION  hcreof  in  the  books 
of  Council  and  Session,  and  general  and  particular 
register  of  inhibitions,  interdictions,  &c.  or  other 
judges'  books  competent,  for  publication ;  and  for 
that  purpose  constitute 

our  procurators,  &c. 
In  witness  whereof,  &c. 


LegalDischarge  of  theInterdictors* 

Legal,  is  here  ufed  to  (ignify  a  difcharge  by 
an  a£t  of  the  law,  in  contradiftindtion  to  the 
private  voluntary  difcharge  of  the  interdictors, 
of  which  an  example  has  just  been  given^ 
This  legal  difcharge  is  obtained  by  an  a£don 
before  the  Court  of  Seflion,  proceeding  on  a 
fiimmons  of  the  following  tenor. 

» 

Summons  of  Reduction  and  Declarator  at  the  In^ 
stance  of  a  Person  interdicted ^  against  fits  In-^ 
terdictors. 

George,  &c.  Our  will  is,  and  we  charge 
you,  that,  on  sight  hereof,  ye  pass,  and  in  our  name 
;»nd  authority  lawfully  summon,  warn  and  charge 
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B,  Cy  and  D,  in  whose  favour  the  bond  of  inter- 
diction after  mentioned  was  made  and  granted, 
personally,  or  at  their  dwellingplaces,  upon  twen- 
ty-one and  six  days  warning,  to  compear  before 
the  Lords  of  our  Council  and  Session,  at  Edin- 
burgh, or  where  they  shall  happen  to  be  for  the 
time,  the  and  days  of 

for  first  and  second  diets,  in  the  hour  of  cause, 
with  continuation  of  days,  to  answer  at  the  in« 
stance  of  our  lovite  A,  by  whom  the  foresaid  bond 
of  interdiction  was  granted,  and  who,  for  the  rea- 
sons after  mentioned,  has  good  and  undoubted 
right  to  call  for  production  of  the  same,  and  of 
the  letters  of  publication,  and  executions  thereof 
after  mentioned,  and  to  prosecute,  follow  forth, 
and  pursue  the  action  of  declarator  under  written : 
That  is  to  say,  the  said  defenders  to  bring  with 
them,  exhibit  and  produce,  before  our  said  Lords, 
a  bond  of  interdiction^  dated  — (kere  state 

the  terms  of  the  bondj  and  the  letters  ofptiblication) 
—of  the  dates,  tenor  and  contents  above  specified, 
or  of  whatever  other  dates,  tenor  or  contents  the 
same  may  be,  to  be  seen  and  considered  by 
our  said  Lords,  and  to  hear  and  see  the  same 

REDUCED,     RETREATED,     RESCINDED,     CA9SCD, 

ANNULLED,  DECERNED  and  DECLARED,  by  de- 
cree of  our  said  Lords,  to  be  now,  and  in  all  time 
coming,  as  to  all  subsequent  acts  and  deeds,  void, 
null,  and  of  no  force  or  effect,  with  all  that  may 
follow  on  the  same,  for  the  reasons  and  causes 
folbwing ;  viz.  Primo^  The  said  bond  of  inter- 
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diction  is  vitiated  and  erased  in  substantialibus ; 
it  wants  the  names  and  designations  of  the  wri- 
ter and  witnesses,  is  not  duly  signed  nor  tested^ 
and  the  said  letters  of  publication  are  not  duly 
executed  or  registered.  Secundo^  Although  the 
pursuer  m^y  have  been  of  a  facile  disposition  when 
the  said  bond  of  interdiction  was  granted,  yet^ 
having  now  attained  a  more  perfect  age,  and  ac- 
quired a  better  state  of  health,  and  having  become 
rei  mcB  providtis^  and  in  every  respect  capable  of 
managing  his  own  affairs,  the  defenders  ought  vo- 
luntarily to  have  discharged  the  bond  of  interdic- 
tion— ('this  is  the  style  where  the  interdiction  has 
been  voluntary.  J — Tertio^  Such  being  the  state  of 
the  pursuer,  he  ought  no  longer  to  be  deprived 
of  his  natural  rights ;  and  therefore,  and  for  other 
reasons  to  be  proponed  at  discussing  hereof,  the 
foresaid  bond  of  interdiction  and  letters  of  publi- 
cation, with  the  executions  thereof,  ought  and 

SHOULD  be  REDUCED,  RETREATED,  RESCIND- 
ED, CASSED,  ANNULLED,  DECERNED,  and  DE- 
CLARED, by  decree  of  our  said  Lords,  to  be  now, 
and  in  all  time  coming,  as  to  all  subsequent  acts 
and  deeds,  void  and  null,  and  of  no  avail,  force, 
strength,  or  effect,  with  all  that  may  follow  there- 
upon i  And  the  same  being  so  reduced  and  set 
aside,  it  ought  and  should  be  found  and  de- 
clared,  by  decree  foresaid,  that  the  pursuer 
is  now  free  of  all  imbecility  and  weakness  of 
mind,  and  possessied '  of  health,  memory,  and 
judgment  J  and  by  his  acts  and  deeds  has  given 
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clear  evidence  that  he  is  ret  suce  providus,  and  ca- 
pable of  managing  his  own  affairs,  without  the 
direction  or  assistance  of  the  defenders;  And 
THEREFORE,  that  all  the  acts  and  deeds  of  the 
pursuer,  in  the  management  of  his  affairs,  shall 
in  future  stand  good  and  valid,  and  be  as  suffi- 
cient, and  be  of  as  great  force  and  eAect,  to  all 
intents  and  purposes,  as  if  the  pursuer  had  never 
been  in  a  situation  requiring  interdiction,  and  the 
said  bond  of  interdiction  had  never  been  execut- 
ed -f  AND  that  agreeably  to  the  laws  and  daily 
'  practice  of  Scotland  used  and  observed  in  the  like 
cases  in  all  points ;  or  else  to  allege  a  reasonable 
cause  in  the  contrary ;  with  certihcation  to  the 
$aid  defenders,  if  they  fail,  our  Lords  wilt  pro- 
ceed in  the  matter,  and  reduce,  decern,  and  declare, 
in  manner  foresaid  j  Aqcording  to  justice,  as 
ye  will  answer  to  us  thereupon.  Which  to  do-, 
we  commit  to  you,  conjunctly  and  severally,  full 
power,  by  these  our  letters,  delivering  them  by 
you,  duty  executed  and  indorsed,  again  to  the 
bearer.  Given  under  our  signet.  At  Edin. 
BURGH,  the  day  of  find  43d  year 

of  our  reign,  1803. 

This  clofes  the  view  I  mean  to  g^ve  of  those 
forms  by  which  power  is  given  to  act  for  mi- 
nors, or  for  those  incapable  of  acting  for  them* 
felves ;  and  I  next  proceed  to, the  deeds  of  suc- 
cession, from  which,  I  fear,  I  h^ve  made  too 
^'ide  a  digression. 


(    427    ) 


CHAP.    V. 


OF  THE  DESTINATION  OF  ESTATES  FOR  THH 
PURPOSES  OF  CHARITY. 


Lat^DS  given  to  the  church  for  pious  ufes 
were  said  to  be  mortified,  because  all  casualties 
were  lost  to  the  superior,  and  the  services  re- 
turned  were  in  general  masses  for  the  souls  of 
the  deceased.  But  although  mortificadons,  in 
the  ancient  sense  of  the  word,  were  abolished 
at  the  Reformation,  lands  may  still  be  destined 
to  the  purposes  of  charity,  provided  they  be 
held  blench  or  feu.  In  deeds  of  this  kind 
there  is  nothing  peculiar  in  the  holding ;  the 
right  will  in  general  be  vested  in  trustees,  w/th 
a  double  manner  of  holding,  either  a  se  or  de 
St  of  the  grantor  ;  and  I  shall,  as  an  example 
pf  this  species  of  deed,  give  the  one  by  which 
pillespie's  Hospital  was  endowed. 


4 


J 
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Trust  Disposition  and  SetSement  by 
James  Gillespie^  Esq. 

Be  it  known  to  all  men  by  these  presents^ 
I  James  Gillespie,  Esq.  of  Spylaw;  Whereas 
I  am  resolved  to  make  a  settlement  of  my  affairs,  ' 
to  take  place  after  my  death ;  and  having  full  and 
perfect  confidence  in  the  persons  after  named, 
whom  I  appoint  as  trustees  for  the  ends,  uses,  and 
purposes  after  mentioned :  Therefore  wit  ye 
ICE  to  have  disponed,  assignep,  conveyed,  and 
MADE  OVER,  as  I,  by  these  presents,  with  and 
under  the  burdens,  provisions,  conditions,  reser? 
vations,  and  for  the  uses  apd  purposes  aftermen- 
tioned,  dispone,  assign,  convey,  and  make 
OVER,  from  me,  my  heirs  and  syccessors,  to  and 
in  favours  of  A,  B,  and  C,  and  the  acceptors  or 
acceptor,  and  survivors  or  survivor  of  them,  and 
their  assignees  or  disponees;  whom  failing,  to 
such  other  persons  or  person  as  may  be  assumed, 
named,  and  appointed  by  them,  or  the  survivor 
of  them,  pursuant  to  the  powers  hereafter  com; 
mitted  to  them,  all  and  sundry  lands,  tenements, 
heritages,  dispositions  in  security,  heritable  bonds, 
adjudications,  reversions,  tacks,  rooms,  steadings, 
anid  possessions,  presently  belonging,  or  which 
shall  belong  to  me  at  the  time  of  my  death,  with 
the  whole  rents  and  evidents  thereof;  and  also 
all  debts,  heritable  and  moveable,  sums  of  money 
due  and  owing,  or  which  shall  be  addebted  and 
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owing,  to  me  at  the  time  of  my  decease,  by  any 
person  or  persons  whatever,  by  bonds,  bills,  pro- 
missory notes,  receipts,  accounts,  or  any  other 
manner  of  way ;  together  with  my  whole  house- 
hold iurniture,  bed  and  table  linen,  silver  plate, 
lying  money,  bank-notes,  gold  and  silver,  coined 
and  uncoined,  horses,  cattle,  sheep,  farming  u« 
tensils,  carriages,  stocking  of  every  kind,  goods, 
geaf ,  and  every  other  heritable  and  moveaUe,  reaF 
,  and  personal  estate,  presently  belonging,  or  which 
shall  happen  to  belong  to  me  at  the  time  of  my 
death,  with  the  whole  vouchers  and  instructions 
thereof,  conceived  in  favours  of  me  and  my  pre- 
decessors and  authors  ;  and  particularly,  without 
prejudice  to  the  4Baid  generality,  all  and  whole 
those  parts  and  portions  of  the  lands  and  barony 
of,  &c.  &c*  (here  the  lands  "were  specified) ;  As 
ALSO,  heritably,  but  under  reversion  in  -manner 
aftermentioned,  not    only  an   annualrent   of 

less  or  more,  as  shall  correspond 
by  law  for  the  time  to  the  principal  sum  of 

Sterling,  to  be  uplifted  and  taken  at 
two  terms  in  the  year,  Whitsunday  and  Mar« 
tinmas,  by  equal  portions,  beginning  the  first 
half-year's  uplifting  thereof  at  the  first  term  of 
Whitsunday  or  Martinmas  which  shall  follow  my 
death,  and  so  forth  termly  thereafter,  during  the 
not  redemption,  with  a  fifth  part  more  of  each 
term's  annualrent  of  liquidate  penalty  for  eaci) 
term's  failure,  furth  of  all  and  whole,  &c.; 
But  a<^so  all  and  whole  the  said  lands  and 
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Others  themselves,  in  further  security  and  pay- 
ment of  the  said  sums  of  money,  principal,  in* 
ferest,  and  expenses,  and  termly  failures,  contain^ 
ed  in  an  heritable  bond  granted  by  to  A  M, 

dated  ,  whereupon  the  said 

was  infeft,  conform  to  instrument  of  sasine  in  his 
favour,  dated  j  but  always  redeemable  by 

the  said  and  his  heirs,  by  payment  to 

the  said  A  M,  of  the  foresaid  principal  sura  of 

,  with  the  interest  that  may  be  due  there- 
on, and  the  liquidate  penalty  and  termly  failures 
above  specified  ;  and  to  all  which  I  acquired  right 
by  disposition  from  the  said  A  M,  which  is  dated 

.  ,  whereon  I  was  duly  infeft,  conform  to 
instrument  of  sasine  in  my  favour,  dated  , 

recorded  ,  (the  otJier  heritable  subjects  were 

described.)  In  which  whole  lands,  tenements, 
ANNUALRENTs,  and  Other  heritages  above  dis- 
poned, I  BIND  and  OBLIGE  myself,  my  heirs  and 
successors,  to  infeft  and  sease  my  said  disponees 
and  their  foresaids,  in  manner  following,  viz.  In 
the  lands  and  tenements,  by  two  several  infeft- 
ments  and  distinct. manners  of  holding ;  one  there- 
of to  be  held  of  and  under  me  and  my  foresaids 
in  free  blench,  for  payment  of  a  penny  Scots,  in 
name  of  blench  duty,  at  the  term  of  Whitsunday, 
yearly,  if  asked  only  ;  and  the  other  of  the  said 
infeftments  to  be  held  from  us,  of  and  under  our 
immediate  lawful  superiors,  by  the  same  tenure, 
and  as  freely  in  all  respects  as  we  hold  or  might 
hold  the  same  ourselves  j   In  the  subjects  lying 
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111  the  city  of  Edinburgh,  to  be  held  of  his  Ma- 
jesty and  his  Royal  Successors,  in  free  burgage, 
for  service  of  burgh,  used  and  wont ;  and  in  the 
said  annualrents  also,  by  two  several  infeftmenls  ' 
and  manners  of  holding  ;  the  one  thereof,  as  well 
with  respect  to  the  infeftment  of  anilualrent,  a^ 
that  of  property  in  security,  to  be  held  of  me,  and 
my  foresaids,  in  free  blench,  for  payment  of  one 
penny  Scots  money,  on  the  ground  of  the  lands, 
at  the  term  of  Whitsunday,  yearly,  if  asked  only  ; 
and  the  other  of  the  said  infeftments  to  be   held' 
from  us,  of  our  immediate  lawful  superiors  of  the 
said  lands ;   the  infeftments  of  annualrent,  in  free 
blench,  for  payment  of  one  penny  Scots  money, 
on  the  ground  of  the  said  lands,  at  the  term  of 
Whitsunday,  yearly,  if  asked  only ;  and  the  in- 
feftment of  property  of  the  said  lands  themselves, 
in  security  as  aforesaid,  by  the  same  tenure,  and 
as  freely  in  all  respects  as  I  or  my  foresaids  held, 
or  might  have  held  the  said  lands,   and  others 
foresaid,  ourselves,  and  that  either  by  resignation 
or  confirmation,  or  both,  the  one  without  preju- 
dice to  the  other  :  And  for  expeding  the  said  in- 
feftment by  resignation,  I  the  said  James  Gilles- 
pie, MAKE  and  CONSTITUTE 

,  and  each  of  them, 
jointly  and  severally,  my  lawful  procurators,  to 
the  effect  underwritten;  Giving,  granting, 
and  COMMITTING  to  them,  my  full  power,  war- 
rant, and  commission,  for  me,  and  in  my  name, 
to  compear  before  my  lawful  superiors  of  th«  lands 
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and  others  abovewritten,  and  their  commissioners, 
in  their  names,  having  power  to  receive  resigna- 
tions, and  to  grant  new  infeftments  thereon ;  and 
with  all  due  reverence  and  humility  as  becomes, 
purely  and  simply,  by  staff  and  batton,  as  use  is,  to 
RESiGH^  and  SURRENDER,  iis  I  hereby  resign 
and  SURRENDER,  simpliciter  upgive,  overgive, 
and  DELIVER,  ALL  and  sundry  the  several 
teinds,  tenements,  annualrenfs,  and  others,  par- 
ticularly before  disponed,  lying  and  described  as 
aforesaid,  and  here  held  as  repeated  brevitoHs 
causa^  together  with  all  right,  title,  and  interest, 
which  I  or  my  foresaids  had,  have,  or  can  anywise 
claim  or  pretend  thereto,  in  the  hands  of  my  im- 
mediate lawful  superiors  of  the  same,  or  of  their 
commissioners,  in  their  names,  having  power  to 
receive  resignations,  and  thereupon  to  grant  new 
infeftments  of  the  same,  to  be  made,  given,  and 
granted  to  the  said  A,  B  and  C,  trustees  foresaid, 
and  the  acceptors  or  acceptor,  survivors  of  sur- 
vivor of  them,  and  their  disponees  and  assignees, 
and  to  such  persons  as  may  be  appointed  and  nam- 
ed by  them,  or  the  survivor  of  them,  heritably 
and  under  redemption  as  before  particularly  speci- 
fied }  but  with  and  under  the  burdens,  provisions, 
conditions,  reservations,  and  for  the  uses,  ends 
and  purposes  aftermentioned :  acts,  instru- 
ments, and  documents,  one  or  more  in  the 
premisses  to  ask  and  take,  and  generally  every 
other  thing  thereanent  to  do,  which  I  could  have 
done  myself,  or  which,  to  the  office  of  procurator 
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in  such  cases  is  known  to  belong ;  ratifyino 
hereby  and  approving  whatever  my  said^'procu- 
rators  shall  lawfully  do,  or  cause  to  be  done  in 
the  premisses  by  virtue  hereof;  and  I  bind  and 
OBLIGB  me,  and  my  foresaids,  to  warrant  these 
presents,  with  the  infeftments  to  follow  hereon, 
and  the  lands,  tenements,  annualrents,  and  others 
before  disponed,  to  be  good,  valid,  and  sufficient 
to  my  said  disponees,  at  all  hands,  and  against  all 
deadly,  as  law  will.  And  further,  I  hereby 
MAKE  and  CONSTITUTE  the  said  A,  B,  and  C,  or 
the  acceptors  or  acceptor,  survivors  or  survivor  of 
them,  and  their  foresaids,  or  such  other  persons 
as  may  be  assumed  and  named  by  them,  or  by  the 
survivor  of  them,  ,my  cessioners  and  assignees,  in 
and  to  the  foresaid  sums  of  money  contained  in 
the  foresaid  heritable  bonds,  and  bonds  in  secu- 
rity, viz.  Sterling,  annualrent  due  and 
to  become  due  thereon,  and  Sterling  of 
penalty  and  termly  failures  cohtained  in  the  first 
bond  abovementioned,  granted  to  me  by  the  said 

9  ALSO  the  foresaid  prihdpal  sum  of 
Sterling,  &c.  &c. )  and  in  and  to  the 
said  heritable  bonds  and  dispositions  in  security, 
and  instruments  of  saslne  following  thereon,  in 
favour  of  me  and  my  authors  abovementioned^ 
themselves,  whole  heads,  clauses,  and  obligements 
therein  contained,  with  all  that  has  followed,  or 
is  competent  to  follow  upon  the  same.  Fur« 
ther,  I  hereby  not  only  assign  and  make  over 

VOL.  III.  Ec  * 
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to  and  in  favour  of  my  said  disponees  and  their 
foresaids,  the  current  tacks  of  my  said  heritable 
subjects,  and  particularly  without  prejudice  to  the 
said  generality,  the  tack  of  such  part  of  , 

entered  into  betwixt  me  and  ,  &c.  &c. 

BUT  ALSO  the  whole  writs  and  evidents  con- 
cerning the  lands,  tenements,  annualrents,  and 
others  before  disponed,  with  the  whole  clauses 
and  obfigements  therein  contained)  and  also 
the  whole  rents,  mails,  and  duties  of  the  said 
subjects  that  may  be  due  at  my  death,  and  to 
become  due  thereafter,  with  full  power  to  them 
to  sue  for,  uplift,  receive,  and  discharge  the 
same ;  which  assignation,  in  so  far  as  it  re- 
gards the  rents,  I  bind  and  oblige  myself  and 
my  foresaids,  to  warrant  to  my  said  disponees  at 
all  hands,  and  in  so  far  as  regards  the  mails  and 
duties  from  fact  and  deed  only.  Mobbovek,  with- 
out prejudice  to  the  said  generality,  I  do  hereby 
ASSIGN,  CONVBY,  and  MAKE  OVER,  to  and  in  fa- 
vour of  the  said  A,  B,  and  C,  or  the  acceptors  or 
acceptor,  survivors  or  survivor  of  them,  and  their 
assigneees,  or  such  persons  as  may  hereafter  be  as- 
sumed, named,  and  appointed  by  them,  or  the 
survivor  of  them ;  but  with  and  under  the  bur- 
dens, provisions,  conditions,  and  for  the  ends, 
uses,  and  purposes  after  specified,  the  several 
debts  and  sums  of  money  resting,  addebted,  and 
owing  to  me  by  the  persons  aftemamed  and  de- 
signed, in  manner  underwritten,  viz. 
sterling,  contained  in  a  bill  drawn  by  me  upon 


OF  OILLESPIX'S  HOSPITAL.  435 

and  accepted  by  ,  dated  » 

payable  ,  also,  &c.  &c.  and  the  inte- 

rest which  may  be  due  on  the  whole  of  the  fore- 
said sums  at  my  death,  and  which  will  fall  due 
thereafter  during  the  not  payment  thereof,  with 
all  other  debts  and  sums  of  money  due  to  me,  or 
which  shall  be  due  to  me  at  the  time  of  my  death, 
by  bonds,,  bills,  promissory  notes,^  decrees,  tacks, 
accounts,  receipts,  and  other  vouchers  and  in- 
structions of  the  said  debts  themselves,  and  all 
right,  title,  and  interest  •  which  I  have,  or  can 
pretend  thereto,  with  full  power  to  them,  imme« 
diately  after  my  death,  to  ask,  sue  for,  uplift,  and 
discharge  the  said  several  debts  and  sums  of  mo« 
ncy,  and  to  do  every  other  thing  regarding  the 
same  that  I  could  have  done  myself  before  granting 
hereof  while  in  hfe  :  And  I  hereby  declare, 
that  any  suplementary  inventory,  or  list  of  debts^ 
effects,  sums  of  money,  or  other  subjects  in  ad*- 
dition  to  what  is  above  disponed,  that  may  at  any 
time  hereafter  be  subscribed  by  me,  as  relative 
hereto,  shall  be  considered  as  a  part  hereof,  and 
supersede  the  necessity  of  confirmation  by  my  said 
trustees,  whom  I  hereby  nominate  and  appoint 
to  be  my  sole  executors  and  universal  legatees; 
and  secluding  hereby,  and  debarring,  all  others 
from  the  said  office  ;  turning  and  transferring  the 
right  of  the  whole  premises  from  me  and  my  fore- 
saids, to  and  in  favour  of  the  said  A,  B,  ,and  C, 
or  their  acceptors  or  acceptor,  survivors  or  survi- 
vof;  or  their  foresaids,  or  such  persons  as  may  b? 

E  e.  2 
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assumed  or  named  by  them,  or  the  survivor  of 
them,  WHOM  I  hereby  surrogate  and  substi- 
tute in  my  full  right  and  place  thereof ;  with 
power  to  them,  or  the  acceptors  or  acceptor,  sur- 
vivors or  survivor  of  theih,  immediately  after  my 
decease,  to  enter  into  the  possession  of  the  whole 
subjects  above  disponed,  to  uplift  the  rents,  mails, 
profits,  and  duties  of  the  same,  due,  and  to  be- 
come due ;  to  call  and  sue  for  payment  of  the 
debts,  heritable  and  moveable,  which,  shall  be  due 
to  me  at  my  death  ;  and,  upon  payment,  receipts, 
discharges,  conveyances,  and  renunciations  to 
grant,  which  are  hereby  declared  to  be  sufficient 
to  the  receivers;  and,  in  general,  every  thing  to 
Ao  in  the  premises  which  I  could  have  done  my- 
self, when  in  life  :  And  I  request  my  said  trustees 
and  executors,  or  the  acceptors  or  acceptor,  sur- 
vivors or  survivor  of  them,  that  they  shall  employ 
the  said  C,  one  of  their  number,  whom  failing, 

writer  to  the  signet,  as  their  factor, 
for  uplifting  and  receiviug  the  yearly  profits,  inte- 
rests, and  proceeds  of  my  estate,  heritable  and 
moveable,  real  and  personal,  before  conveyed, 
until  such  time  as  this  deed  of  settlement  is  com- 
pletely fulfilled.  Providing  and  declaring 
ALWAYS,  and  it  is  hereby  expressly  provided 
and  DECLARED,  that  th^se  presents  are  granted  by 
me,  and  shall  be  accepted  of  by  my  said  trustees, 
with  and  under  the  burdens,  provisions,  coodi- 
tionSy  and  reservation  after  mentioned,  and  for 
the  uses  and  purposes  after  specified.     In  the 
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FIRST  PL  ACS,  with  and  under  the  burden  of  pay« 
ment  of  my  funeral  expenses,  and  all  my  lawful 
debts  which  shall  be  owing  and  undischarged  by 
me  at  the  time  of  my  death,  together  with  the  ex« 
pense  of  executing  this  present  settlement.  Se- 
condly, that  my  said  trustees,  or  the  acceptors 
or  survivors,  or  any  one  of  them,  being  the  sole 
acceptor  or  survivor  of  them,  or  such  persons  as 
they,  or  the  survivor  of  them,  may  hereafter  as- 
sume,  name,  and  appoint,  shall  be  bound  and 
OBLIGED,  as,  by  acceptation  hereof,  they  bind  and 
oblige  themselves,  to  dispone,  convey,  and  make 
over  to  the  said  ,  one  of  their  own 

number,  whom  failing,  to  B  jun.  his  son,  and  his 
heirs  and  assignees,  the  superiority  and  freehold 
qualification  or  vote  for  a  member  of  parliament^ 
annexed  to  my  lands  of  }  but  on  this  eis:- 

press  condition,  that  whoever  enjoys  the  said  vote 
or  superiority,  shall  be  obliged  always  to  use  the 
name  of  Gillespie ;  and  it  is  hereby  provided  and 
declared,  that  upon  his  failing  so  to  do,  he  shall, 
ipso  facto f  amit,  lose,  and  forfeit  all  right,  title^ 
and  interest  to  the  said  superiority  and  vote,  and 
the  same  shall  from  thenceforth  belong  to  the 
Governors  of  the  hospital  aftermentioned,  to  be 
used  and  disposed  of  by  them  for  the  benefit  of 
said  hospital.  Thirdly,  to  dispone,  asspgn, 
CONVEY,  and  make  over  to  and  in  favour  of  the 
master,  treasurer,  and  twelve  assistants  cf  he 
Merchant  Company  of  Edinburgh  for  the  dnit-  lac- 
ing, and  their  successors  in  office,  and,  i;,i!*£  ? 
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their  acceptance,  to  any  fixed  public  body  of  men 
my  said  trustees  fliall  appoint  in  pursuance  of  the 
authority  after  mentioned,  for  the  sole  purpose  af- 
ter specified,  the  whole  of  my  foresaid  lands  in 
the  parish  of  ,  viz.  {here  they  "were  spe- 

cified) ;  and  which  subjects  so  to  be  conveyed  to 
the  master,  treasurer,  and  twelve  assistants  of  the 
Merchant  Company  aforesaid^  whom  failing,  to 
the  persons  to  be  appointed  by  my  said  trustees, 
are  to  be  held  of  and  under  the  said  B,  whom 
failing,  of  B  jun.  and  his  heirs  and  assignees, 
for  payment  of  one  penny  Scots  yearly,  on  the 
ground  thereof,  if  asked  ailenarly,  and  are  una- 
lienably  to  belong  to  the  hospital  aftermentioned. 
Fourthly,  to  dispone,  assign,  convey^  and 
MAKE  OVER  to  iu  liferent,  for  his 

liferent  use  alleharly,  and  to  the  heirs  lawfully  to 
be  procreated  of  his  body;  whom  failing,  to 
the  said  master,  treasurer,  and  twelve  assistants 
of  the  said  Merchant  Company,  for  the  use  and 
behoof  of  the  hospital  aftermentioned,  or  any  0- 
ther  persons  who  may  be  governors  thereof,  in 
fee,  the  following  subjects,  viz. — (here  they  were 
described.) — Fifthly,  that  the  said  D,  and  the 
heirs  of  his  body,  whom  failing,  the  persons 
before  described,  governors  and  managers  of  the 
hospital  aftermentioned,  shall  be  obliged  to  pay 
to  E,  my  servant,  the  sum  of  yearly, 

during  all  the  days  of  his  life,  at  two  terms  in 
the  year,  Whitsunday  and  Martinmas,  by  equal 
portions,,  beginning  the  first  term's  payment  at 
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the  first  term  of  Whitsunday  and  Martinmas  that 
shall  happen  after  my  deaths  and  so  forth  termly 
and  yearly  thereafter,  during  the  said  £'s  life, 
and  that  out  of  the  first  and  readiest  rents  of  my 
said  sulyects — (ffie  sulyects  conveyed  in  Uferent  to 
Dy  <§;*c.)-~with  which  annuity  these  subjects  are, 
and  shall  be  burdened.  Sixthly,  under  the 
payment  to  the  persons  after  named  and  design* 
edj  of  the  respective  sums  of  money  underwrit- 
ten, for  the  purposes  after  specified,  and  for  pay- 
ment also  of  the  legacies  and  annuities  after  men- 
tioned, with  such  other  legacies  as  I  may  after* 
wards  bequeath  by  any  writing  under  my  hand ; 
all  which  I  hereby  appoini  to  be  paid  by  mjr  said 
trustees,  viz.  to  the  said  master^  treasurer,  and 
twelve  assistants  of  the  said  Merchant  Company 
for  the  time  being,  and,  failing  their  acceptance, 
to  any  fixed  public  body  of  men  my  said  trustees 
shall  appoint,  the  sum  of  i2,oooL  Sterling,  ex- 
clusive of,  and  overhand  above  my  lands  in  the 
parish  of  i  appointed  to  be  disponed 

to  them  in  manner  foresaid  ;  and  all  these  for  the 
special  intent  and  purpose  of  founding  and  en- 
dowing an  hospital^  or  charitable  institution  with- 
in the  city  of  Edinburgh^  or  suburbs,  for  the  ali- 
ment and  maintenance  of  old  men  and  women ; 
and  which  hospital  shall  always  be  called,  deno- 
minated, and  described,  by  the  name  of  James 
Gillespie's  Hospital.  Also,  under  the  bur- 
den of  payment  to  the  said  master,  treasurer, 
and  twelve  ^gsistants  of  the  said  Merchant  Com- 
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pa&y  for  the  time  beingywhom^  and  their  successors 
in  office^  I  appoint  and  ordain  to  be  perpetual 
GOVERNORS  of  the  foresaid  hospital,  and  manar 
gers  of  the  school  after  mentioned,  but,  failing 
their  acceptance,  to  any  fixed  public  body  of  men 
my  said  trustees  shall  appoint,  whom,  and  their 
successors  in  office,  in  that  event,  I  appoint  and 
^rdain  to  be  perpetual  governors  of  the  foresaid 
hospital,  and  managers  of  the  said  school,  of  the 
sum  of  soQol.  Sterling,  for  the  purpose  of  en-* 
dowing  a  charitable,  or  free  school,  within  the 
city  of  Edinburgh,  or  suburbs  thereof,  for  the 
education  of  loo  poor  boys,  who  are  to  be  taught 
reading,  writing,  and  arithmetic  i  and  it  is  re- 
commended that  particular  care  and  attention  be 
paid  in  instructing  tbem  m  the  principles  of  the 
Christian  religion,  dod  that  the  masters  of  the 
said  school  examine  the  boys  under  their  charge 
every  Sunday  evening ;  And  it  is  hereby  declared 
that  the  interest  arising  from  the  said  sum  of 
soool.  Sterling  is  to  be  a  perpetual  salary  to  the 
master  of  the  said  school,  and  his  assistants: 
Also,  under  the  burden  of  payment  to  the  said 
governor  of  700!.  Sterling,  for  the  purpose  of 
building  or  purchasing  a  school-room  and  house 
to  the  said  master  and  his  assistants.  And  fur- 
ther, under  the  burden  of  payment  to  the  said 
master,  treasurer,  and  twelve  assistants  of  the 
said  Merchant  Company  for  the  time,  on  condi- 
tion  that  they,  for  themselves,  and  their  succes- 
sors in  office,  accept  to  be  governors  of  the  said 
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hospital,  and  managers  of  the  said  school,  but 
not  otherwise,  the  sum  of  500I.  Sterling,  for  the 
use  and  behoof  of  the  said  Merchant  Company  : 
But  in  case  the  said  master,  treasurer,  and  twelve 
assistants  of  the  said  Merchant  Company  shall 
not  accept  to  be  governors  of  the  said  hospital, 
and  managers  of  the  said  school,  power  is  hereby 
given  to  my  said  trustees  and  executors,  or  the 
acceptors  or  acceptor,  survivors  or  survivor  of 
them,  to  substitute  any  fixed  public  body  of  men, 
and  their  successors,  in  their  place,  to  be  gover* 
nors  of  the  said  hospital,  and  managers  of  said 
school,  and  to  pay  the  persons  they  so  fix  upon, 
for  the  use  and  behoof  of  their  own  society  or 
establishment,  the  above  sum  of  500L  Sterling, 
designed  for  the  behoof  of  the  Merchant  Com« 
pany  :  Also,  under  the  burden  of  payment  to 
Richard  Richardson,  treasurer  of  the  Charity 
Workhouse  of  Edinburgh,  or  his  successors  in 
office,  for  the  use  and  behoof  of  the  said  Charity 
Workhouse,  of  the  sum  of  looL  Sterling:  To  the 
treasurer  of  the  Orphan  Hospital  of  Edinburgh,  or 
his  successors  in  office,  for  the  use  and  behoof  of 
the  said  hospital,  of  the  sum  of  looU  Sterling : 
To. the  minister  and  kirk  session  of  the  parish  of 
Collinton,  for  the  poor  of  that  parish,  51.  Ster- 
ling :  To  my  servant  — (here 
foUotwed  legacies  to  several  persons.) — Anp  I  ap- 
point aU  the  foresaid  legacies,  except  the  14,7001. 
Sterling  to  the  governors  of  the  hospital,  for  the 
use  of  the  hospital  and  ^chool,  ^nd  the  500U  Ster- 
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ling  to  the  Merchant  Company,  or  persons  who 
shall  accept  to  be  governors,  to  be  paid  at  the  first 
term  of  Whitsunday  or  Martinmas  after  my  death; 
and  the  annuities  to  be  paid  half  yfttrly,  begin- 
nrng  the  first  half  year's  payment  at  the  first  term 
of  Whitsunday  or  Martinmas  after  my  death,  and 
the  next  at  the  term  following ;  and  so  forth, 
during  the  annuitants'  respective  lives,  each  half 
year*  Akd  I  appoint  the  foresaid  14,7001. 
Sterling,  bequeathed  for  founding  and  endowing 
the  hospital  and  school,  to  be  paid  to  the  said 
master,  treasurer,  and  twelve  assistants  of  the 
said  Merchant  Company  for  the  time,  and  to  my 
said  trustees,  or  the  acceptors  or  acceptor,  sur- 
vivors or .  survivor  of  them,  goverfaors  of  said 
hospital ;  and,  failing  their  acceptance,  to  the  go- 
vernors to  be  appointed  by  my  said  trustees,  as 
aforesaid,  and  that  at  the  expiry  of  one  full  year 
after  my  death.  And  I  also  appoint  the  fore- 
said 500].  Sterling  to  be  paid  to  the  said  gover- 
nors of  the  said  hospital,  and 'managers  of  the 
said  school,  to  be  appointed  in  manner  above 
written,  for  behoof  foresaid,  at  the-expiry  of  a  full 
year  after  my  death.  And  I  request  that  all  the 
fee'd  or  engaged  servants,  male  and  female,  who 
shall  be  in  my  service  at  the  time  of  my  deatli,  be 
furnished  by  my  said  trustees  with  decent  and 
suitable  mournings;  and,  if  there  shall  be  any 
reversion  of  my  estate,  after  payment  of  all  the 
foresaid  sums,  and  after  retaining  a  sum  in  their 
hands  sufficient  for  answering  th^  aforesaid  an<> 
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nulties,  I  ORDAIN  and  appoint  my  said  trustees 
and  executors  to  pay  it  into  the  governors  of  my 
said  hospital,  for  behoof  thereof;   to  whom  also 
they  are  to  pay  the  sums  to  be  retained  for  an- 
swering the  foresaid  annuities  as  the  annuitants 
respectively  die.      But  if,  from  the  failure  or 
bankruptcy  of  any  of  my  debtors,  or  any  other 
cause,  my  said  funds  shall  fall  short  of  the  sums 
bequeathed  and  appointed  ,to  be  paid  by  me  in 
manner  foresaid,  it  is  my  will,  and  I  request,  and 
hereby  ordain,  that  such  deficiency,  whatever  it 
may  be,  shall  fall  on  the  1 2,oool.  Sterling,  the 
fund  allotted  for  founding  and  endowing  the  hos- 
pital, ind  the  2700L  allotted  for  the  school,  pro- 
portionally to  these  sums :   And  I  recommend 
-to,  and  ENJOIN  the  governors  of  my  said  hospital, 
and  my  said  trustees,  to  have  the  same  finished, 
and  fit  for  the  reception  of  the  persons  for  whom 
it  is  intended,  within  four  years  after  my  death ; 
and  I  leave  it  to  them  to  judge  of  and  fix  upon  a 
plan  of  the  house,  which  I  trust  will  be  neat, 
handsome,  and  commodious.     Further,  I  here- 
by authorise  and  empower  the  said  A,  B,  and 
C,  my  trustees  and  executors,  or  the  acceptors  or 
acceptor,  survivors  or  survivor  of  them,  to  com- 
pose rules  and  statutes  for  the  said  hospital  and 
school ;   and,  after  the  death  of  my  said  trustees 
and  executors,  in  case  any  alteration  or  improve- 
ment should  be  found  necessary  in  said  statutes, 
the  power  of  altering  or  improving  them  shall 
devolve  on  the  said  Merchant  Company,  or,  in 
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ca^e  of  their  nonacceptance,  on  the  fixed  pubh'c 
body  of  men  to  be  appointed  by  my  said  trustees ; 
bat  they  keeping  always  in  view  the  wiginal  in- 
tentions of  said  hospital  and  school,  which  are, 
th^t  persons  y  men  or  women,  of  fifty-five  years  of 
age  and  upwards,  are  to  have  the  benefit  of  said 
hospital;  and  boys,  not  under  six,  nor  above 
twelve  years  of  age,  to  have  the  benefit  of  said 
school :  And  I  recommend  and  appoint  the  pre- 
ferences of  admission  to  the  said  hospital  to  be  as 
follows  :  Fi  RST,  (here  tJte  names  of  certain  persons 
xoere  set  dawn\  with  all  others  who  have  been, 
or  may  be,  my  hired  servants,  whatever  their  ages 
may  be.  o£COni>ly,  Poor  persons  of  the  name 
of  Gillespie,  $^  years  of  age  and  upwards, 
whatever  part  of  Scotland  they  may  come  from. 
Thirdly,  The  poor  belonging  to  Edinburgh, 
and  its  vicinity,  aged  55  years  of  age  and  up- 
wards*  Foprthly,  Failing  of  applications  from 
poor  belonging  to  Edinburgh  and  its  suburbs, 
men  and  women,  aged  $^  years  and  upwards, 
belonging  to  Leith,  Newhaven,  and  other  parts 
of  the  county  of  Mid  Lothian.  And  lastly, 
Failing  of  applications  from  all  of  these  places, 
poor  coming  from  any  part  of  Scotland.  And, 
as  the  intention  of  this  hospital  is  to  be  as  exten- 
sively usefiil  as  possible,  none  are  to  be  admit- 
ted into  it  who  have  an  allowance  from  any  0- 
ther  charity ;  and  out-pensioners  are  not  to  be  ad- 
mitted on  any  account.  And  the  governors  are 
strictly  charged,  upon  their  conscience,  to  elect 
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and  receive  into  this  hospital  none  but  decent, 
godly,  ^and  well  behaved  men  and  women.  And 
I  RECOMMEND  that  the  children  of,  &e.  &c« 
should  they  apply,  be  the  first  who  are  to  be  ad- 
mitted to  the  school.  And  I  will  and  appoint, 
that,  aiongst  with  the  master,  treasurer,  and  twelve 
assistants  of  the  said  Merchant  Company  for  the 
time ;  whom  failing  by  non-acceptadce,'  the  said 
fixed  public  body  of  men  my  said  trustees  may 
appoint,  the  said  A,  B  and  C,  my  trustees  and 
executors,  or  the  acceptors  or  acceptor,  survi- 
vors or  survivor  of  them,  be  joint  governors  of 
the  said  hospital,  and  managers  of  the  said  school, 
during  their  respective  lives.  And .  I  request  that 
the  said  A  be  appointed  treasurer,  and  the  said 
B  junior  be  appointed  surgeon  to  the  said  hospi- 
tal, with  such  salaries  as  the  governors  may  think: 
adequate  to  their  trouble ;  the  clerk  to  the  said 
Merchant  Comply  always  to  be  clerk  to  the  said 
hospital,  and  one  of  the  men  in  the  house  to  of- 
ficiate as  porter  and  officer  thereto*  And  I  fur* 
ther  request  of,  and  expressly  enjoin  my  said 
trustees,  and  the  managers  of  my  said  hospital^ 
not  to  cut  any  of  the  growing  wood  on  any  part 
of  the  lands  before  specified,  till  evident  marks 
of  decay  appear  upon  it ;  and,  when  they  cut 
wood  in  that  situation,  that  they  plant  a  new  tree 
for  every  old  one  that  they  cut  down.  Sx* 
VENTHLY,  If  my  said  trustees,  or  the  survivor  of 
them,  shall  think  it  necessary  to  take  the  assist- 
ance of  other  persons  in  managing  the  trust  now 
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committed  to  them,  I  hereby  authorise  and 
EMPOWER  them,  or  the  survivor  of  them,  to  as- 
sume, name  and  appoint,  such  person  for  that 
purpose  as  they  or  he  shall  think  proper ;  and  the 
person  so  to  be  named  by  my  said  trustees,  or 
the  survivor  of  them,  shall  be  as  fully  invested  in 
the  right  of  the  whole  lands,  and  others  hereby 
conveyed,  and  all  the  powers  hereby  committed 
to  the  trustees  before  named,  as  if  they  had  been 
expressly  named  and  appointed  by  these  presents. 
And  I  do  further  provide  and  declare,  that 
my  said  trustees  and  executors,  or  the  acceptors 
or  acceptor,  survivors  or  survivor  of  them,  shall 
not  be  liable  for  the  intromissions  of  the  said  A, 
— (A^re  the  other  factors  were  named) — or  any  o- 
ther  factor  or  factors  whom  they  may  think  it  ne- 
cessary to  appoint  to  act  under  them  in  the  ma- 
nagement of  the  foresaid  trust ;  neither  shall  they 
be  liable  for  not  doing  diligence,  nor  in  solidum, 
or  for  one  another,  but  each  of  my  said  trustees 
and  executors  shall  only  be  liable  for  his  own  ac- 
tual intromissions :  Reserving  always  to  my- 
self the  full  and  free  use  and  enjoyment  of  my 
said  whole  heritable  and  moveable  estates,  gene- 
rally and  particularly  before  conveyed  -;  with  full 
power  to  me,  at  any  time  during  my  life,  by  my- 
self alone,  without  the  consent  of  my  said  trus- 
tees and  executors,  or  any  of  them,  sought  and 
obtained  thereto,  not  only  to  sell,  assign  and  dis- 
pose, uplift,  receive,  discharge,  or  otherwise  dis- 
pose of  the  subjects,  "heritable  and  moveable,  real 
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und  personal,  hereby  conveyed,  in  whole  or  in 
part,  and  to  affect  and  burden  the  same  with 
debts,  gifts,  legacies  and  proviiions,  and  to  fix 
and  establish  such  further  regulations,  respecting 
the  foresaid  hospital  and  school,  as  I  shall  think 
proper ;  and  which,  if  expressed  in  any  writing 
under  my  hand,  I  hereby  appoint  to  be  binding 
and  obligatory  upon  my  said  trustees  and  execu- 
tors, although  such  writing  shall  be  deficient  in 
any  of  the  forms  prescribed  by  law  j  but  also 
to  revoke,  alter,  innovate  or  annul  these  presents, 
wholly  or  partially,  at  my  pleasure :  Declar- 
INC,  nevertheless,  that  in  so  far  us  the  same  shall 
not  be  altered,  innovated,  or  cancelled  by  me, 
during  my  life,  and  in  so  far  as  the  subjects  be- 
fore disponed  shall  not  be  otherwise  disposed  of 
or  affected  by  me,  in  so  far  shall  these  presents 
be  good,  valid  and  effectual,  though  found  lying 
in  my  custody,  or  in  the  custody  of  any  other 
person,  undelivered  at  my  death,  with  the  deli- 
very whereof  I  have  dispensed,  and  do  hereby 
dispense  for  ever.  And  I  coksent  to  the  re- 
gistration hereof  in  the  books  of  Council  and 
Session,  or  others  competent,  therein  to  remain 
for  preservation,  and  that  all  execution  necessary 
may  pass,  on  a  decreet  to  be  interponed  hereto, 
in  form  as  effeirs }  and  to  that  effect  I  consti- 
tute 

my  PROCURATORS,  &c.  MoREpvER,  to  the  ef- 
fect the  said  trustees  and  their  foresaids  may  be 
infeft  and  seascd  in  the  foresaid  subjects,  I  the 
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said  Jamet  Gillespie  hereby  desire  and  requir£ 
you 

and  each  of  you,  jointly  and  seYerally,  my  baillies 
in  that  part^  hereby  specially  constituted,  that, 
on  sight  hereof,  ye  pass  to  the  grounds  of  the 
said  lands,    respectively  and    successively,  and 
there  give  and  deliver  to  the  said  A,  B  and  C,  or 
the  acceptors  or  acceptor,  survivors  or  survivor 
of  them,  and  their  foresaids,  or  the  persons  or  per- 
son to  be  named  by  them,  or  by  the  survivor  of  them, 
heritable  state  and  sasine,  real,  adual,  and  corporal 
possession,  of  all  and  whole  the  lands,  farms^ 
annualrents,  and  others  before  described,   and 
here  held  as  repeated  hreoitaUs  causa  ;  and  that 
by  delivery  to  them,  or  to  their  certain  attorney 
or  attornies,  in  their  names,  bearers,  hereof,  of 
earth  and  stone  of  the  grounds  of  the  said  lands, 
houses  and  others ;  a  handful  of  grass  and  com 
for  the  said  teinds  ;  a  penny  money  for  the  said 
annualrents ;  with  all  other  symbols  usual  and 
necessary,  respectively  and  successively  after  o- 
thers :  But  with  and  under  the  burdens,  provi- 
sions, and  conditions  before  n^entioned,  the  fore- 
said annualrents,  bonds,  and  dispositions  in  secu- 
rity, being  always  redeemable,  in  terms  of  the  seve- 
ral clauses  of  redemption  therein  contained ;  and 
this  ye  in  nowise  leave  undone.     Which  to  do^ 
I  commit  to  you,  and  each  of  you,  my  full  power, 
by  this .  my  precept  of  sasine,  hereby  specially 
directed   to  you  for   that  effect.    In  witness 
WHEREOF,  &c.  {in  conmonform.) 
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On  this  deed  the  Truestees  would  take  in^ 
feftment,  and  a  Crown  charter  of  confirma- 
tion would  contplete  their  tj:tle  to  the  lands. 
They  would  then  feu  out  the  lands  which 
were  to  constitute  the  vote  to  the  Merchant 
Q)mpany,  to  be  held  of  the  trustees  under  the 
conditions  and  other  purpofes  expressed  in  the 
foregoing  deed.  The  trustees  would  next  give 
a  ptocurktory  for  resigning  in  the  hainds  o^  his 
Majesty,  in  favbiir  of  B  the  voter,  ixl  which  con- 
veyance, the  feu-right  in  favour  of  the  Merchant 
Company  would  be  excepted :  Or  the  Trustees 
might  themfelves  pafs  a  charter,  aiftd,  without 
taking  infeftment  on  if,  convey  to  the  voter^ 
(excepting,  in  like  manner,  from  that  convey- 
ance the  feu-right)^  and  assign  to  him  the  pre- 
cept of  sasine  in  the  crown  charter.  In  either 
of  these  ways  B  would  hold  of  the  Crown, 
and  the  Merchant  Company  would  hold  the 
property  of  him  in  feu  for  the  purpofes  of  the 
chafity. 

These  deeds  it  is  unnecessary  to  give,  be- 
caufe  they  would  be  nothing  more  than  repe- 
titions of  thofe  forms  which  have  been  already 
explained  in  treating  of  the  constitution  of 
votes,  with  the  addition  only  of  the  purposes 
of  the  trust  as  above  explained  I  therefore 
^prefer  laying  before  the  reader  the  rules  or  sta- 

voL,  in.  F  f       • 
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tutes  that  have  been  provided  for  this  charity, 
and  which,  from  the  good  sense  with  which 
they  are  drawn  up,  promise  to  render  the  in- 
stitution a  happy  asylum  for  those  to  whom 
the  endower  has  been  desirous  of  extending 
his  charity. 


The  Statutes  and  Rules  of  James  Gillespie^ s 
Hospital  and  Free  School, 

IntrcHluction. 

James  Gillespie  of  Spyelaw,  in  the  parish 
of  CoHnton,  and  county  of  Edinburgh,  having,  by 

'  industry,  and  assiduous  attention  to  business,  for 
many  years,  as  a  merchant  and  tobacconist  in  the 
city  of  Edinburgh,  acquired  a  considerable  for- 
tune ;  and  having  no  near  relation,  he,  upon  the 

.  1 6th  of  April  1796,  executed  a  deed  of  settlement, 
whereby  he  disponed  and  made  over,  to  certain 
trustees,  his  whole  estate,  heritable  and  moveable, 
real  and  personal,  for  the  purposes,  and  under 
the  burdens  after-mentioned;  viz.  1.  Under  the 
burden  of  payment  of  bis  funeral  expenses,  and 
all  his  lawful  debts,  which  should  be  owing  and 
undischarged  at  the  time  of  his  death,  together 
with  the  expenses  of  executing  his  settlement  i 
a.  That  the  trustees,  or  the  acceptor  and  survivor 
of  them,  should  be  bound  to  make  over  to  Dr 
Thomas  Gillespie,  physician  in  Edinburgh,  oac 
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of  their  own  number,  whom  failing,  to  Alexander 
Cillespie  his  son,  the  superiority,  arid  freehold 
qujdification  of  his  lands  of  Spyelaw  :  3.  To  dis- 
pone and  make  over,  to  the  master,  treasurer, 
and  twelve  assistants  of  the  Merchant  Company, 
for  the  time  being,  and  their. successors  in  ofEce^ 
the  old  dean  of  guild,  and  four  old  bailies,  who 
serve  in  council  as  such,  of  the  city  of  Edinburgh, 
and  the  two  ministers  of  the  Tolbooth  Church 
there  for  the  time  being,  his  whole  lands  of  Spye- 
law, and  others  therein  mentioned :  4.  To  dis- 
pone and  make  over  to  Richard  Dick,  tobacco- 
nist in  Edinburgh,  in  liferent,  and  the  heirs  law- 
fully procreated  of  his  body,  whon^  failing,  to  the 
said  master,  treasurer,  and  twelve  assistants  of  the 
Merchant  Company,  the  old  dean  of  guild,  and 
four  old  baillies,  and  two  ministers  of  the  Tolbooth 
Church,  in  fee,  his  shop  and  laigh  cellar  in  the 
High  Street  of  Edinburgh,  his  house  at  the  head 
of  Foulis's-close,  and  his  tenement  in  Lyon's-close^ 
with  the  old  house  of  Spyelaw,  and  the  snuff-mill 
immediately  under  it:  5.  That  the  said  Richard 
Dick,  and,  failing  him,  the  said  Merchant  Com- 
pany, should  be  obliged  to  pay  yearly  to  David 
Dick,  his,  Mr  Gillespie's,  servant,  lol.  yearly^ 
during  all  the  days  of  his  life  :  6.  Under  the  bur- 
den of  payment  to  the  said  master,  treasurer,  and 
twelve  assistants  of  the  said  Merchant  Company 
for  the  time  being,  the  said  old  dean  of  guilds 
four  old  baillies,  and  two  ministers  of  the  Tol- 

Ff3 
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booth  Church  of  Edinburgh,  the  sum  of  x  2,006). 
Sterling,  exclusive  of,  and  over  and  above,  his  said 
lands  in  the  parish  of  Colinton :  And  all  these 
for  the  special  intent  and  purpose  of  founding  aird 
endottring  an  hospital,  or  charitable  institution, 
tirithin  the  city  of  Edinburgh,  or  suburbs,  for  the 
aliment  and  maintenance  of  old  men  and  women ; 
and  which  hospital  should  always  be  called,  deno- 
ininated,  and  described,  hj  the  name  of  Jahes 
Gillespie's  Hospital.  Itenif  Under  the  bur- 
den of  payment  to  them  (whom,  and  their  suc- 
cessors in  office,  he  appointed  and  ordained  to  be 
perpetual  governors  of  the  hospital  and  school  af- 
ter-mentioned, his  said  trustees  being  also  gover- 
tiors  during  their  lives)  of  the  sum  of  2000I 
Sterling,  for  the  purpose  of  endowing  a  charitabfe 
or  free  school,  within  the  city  of  Edinburgh,  or 
suburbs  thereof,  for  the  education  of  100  poor 
boys,  who  are  to  be  taught  reading,  writing,  and 
arithmetic }  and  he  thereby  declared  the  interest 
arising  from  the  said  sum  to  be  a  perpetual  salary 
to  the  master  of  the  said  school,  and  his  assist- 
ants :  Also,  under  the  burden  of  p^^iymeRt  to  the 
said  governors,  of  700I.  Sterling,  for  the  purpose " 
of  building  or  purchasing  a  scbooUroom  and 
house  to  the  said  master  and  his  assistants  :  And 
his  estate  and  trustees  are  further  burdened  with 
sundry  legacies  and  annuities  therein  particularly 
Aientioned. 

By  the  said  deed,  Mr  Gillespie  authorised  and 
empowered  his  trustees  ta  compose  rules  and  sta^ 
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tBtes  for  die  hospital  and  school ;  and,  after  their 
d«ath,  in  case  any  alteration  or  improvemem: 
should  be  found  necessary  in  said  statutes,  the 
power  of  altering  and  improving  them  should  de- 
volve upon  the  said  governors  :  And  he  request- 
ed his  trustees  to  take  the  advice  and  assistance 
of  the  two  ministers  of  the  Tolbooth  Church  for 
the  time  being,  in  making,  composing,  and  alter- 
ing the  statutes,  rules,  and  regulatio^is  for  the 
hospital  and  school.  He  further  provided,  that 
William  Gillespie,  senior,  merchant  in  Edinburgh, 
one  of  his  trustees,  should  be  appointed  treasurr 
er,  and  the  said  Alexander  Gillespie  surgecm,  with 
such  salaries  as  the  governors  might  think  ade- 
quate to  their  services ;  the  clerk  to  the  said 
Merchant  Company  always  to  be  clerk  to  th^ 
hospital ;  and  one  of  the  men  iti  the  house  to  of< 
ficiate  as  porter  and  ofHcer  thereto. 

And,  by  a  codicil  annexed  to  the  said  deed  of 
settlement,  Mr  Gillespie  desired  and  required  hi$ 
trustees  to  appoint  James  M'Roy,  teacher  of 
eastern  languages,  then  residing  with  hii^,  to  b^ 
chaplain  to  his  hospital. 

The  trustees  accepted  of  the  trust ;  and  having 
converted  Mr  Gillespie's  personal  estate  into  mo- 
ney, and  uplifted  and  recovered  most  of  the  debts 
owing  him,  they,  in  discharge  so  far  of  the  trust 
reposed  in  them,  paid  over  to  the, governors  the 
foresaid  two  sums  of  i2,oool.  for  founding  and 
endowing  the  hospital,  and  2700I.  for  the  school ; 
wd  they  also  disponed  and  made  oyer  to  them  th; 
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heritable  estate  lying  in  the  parish  of  Colinton  ; 
and  to  Mr  Dick  ia  liferent,  and  his  lawful  chil- 
dren, whom  failing,  to  the  governors  in  fee,  the 
shop  in  the  High  Street  of  Edinburgh,  the  house 
in  Foulls's  Close,  and  the  house  in  Lyon's  Close, 
with  the  old  house  of  Spyelaw,  and  the  snuff-mitl 
under  it. 

With  a  view  to  establish  a  complete  title  in 
their  persons,  for  every  necessary  purpose  what- 
ever, the  governors  applied  to  his  Majesty  for, 
and  obtained  a  charter,  establishing  and  erecting 
them  into  a  corporation,  and  body  politic  and 
corporate,  for  ever,  by  the  name  and  style  of  The 
Governors  of  James  Gillesi>ib*s  Hospital 
AND  Free  School  j  and  by  which  they,  or  the 
majority  of  them,  are  empowered  to  manage, 
direct,  order,  and  appoint,  in  all  matters  and 
things  touching  and  respecting  the  said  hospital 
and  free  school,  and  the  government,  estates, 
funds,  and  other  business  and  concerns  of  the 
same  respectively,  and  of  the  said  corporation : 
And  that  the  said  corporation,  by  the  nanle  and 
style  aforesaid,  shall  and  may  be  able  and  ca- 
pable in  law,  to  have,  purchase,  receive,  hold, 
possess,  enjoy,  and  retain,  lands,  tenements, 
and  hereditaments,  of  what  nature,  kind,  or 
quality  soever,  to  and  for  the  use  and  benefit 
of  the  said  hospital  and  free  school,  or  either 
of  them  respectively ;  and  likewise  to  lend  mo- 
ney upon  heritable  or  personal  securities,  and 
to  bold  goods  and  chattels,  and  to  receive  and 
hold  donations  and  legacies :    And  also,  that,  ix^ 
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and  by  the  name  and  style  aforesaid  j  the  said  cor- 
poration shall  and  may  plead  and  be  impleaded, 
sue  and  be  sued,  defend  and  be  defended,   in 
whatsoever  courts  and  places,  and  before  whatso- 
ever judges,  justices,  or  other  officers,  in  all  ac«* 
tions,  pleas,  suits,  complaints,  matters,  and  de-^ 
mands  whatsoever,  in  such  manner  and  form  a; 
any  of  his  Majesty's  subjects,  able  and  capable  in 
law,  or  any  other  body  corporate  or  politic,  may 
or  can  :  And  it  is  thereby  directed,  that  there  shall 
be  held  four  quarterly  general  meetings  of  the  said 
corporation,  in  every  year,  on  the  second  Mon- 
day of  January,  April,  July,  and  October ;  and 
that  all  these  general  meetings  shall  be  held  at  such 
place  or  places,  hour  or  hours,  as  the  governors  of 
the  said  corporation,  or  the  majority  of  them,  shall 
appoint  respecting  the  same ;  and  with  the  power 
of  adjournment  of  the  said  general  meetings,  as  the 
governors,  or  the  majority  so  assembled,  shall  see 
cause ;  and  that  the  general  meetings  held  by  ad» 
joumment  or  otherwise,  as  aforesaid,  shall  have 
the  same  powers  and  authorities,  to  all  intents  and 
purposes,   as  quarterly  general  meetings  have ; 
Provided  always,  that  no  business  shall  be  done 
at  any  of  the  said  general  meetings,    whether 
quarterly  or  otherwise,  unless  there  shall  happen 
to  be  present  eight  governors  of  the  said  corpora* 
tion  ;  aiKi,  in  all  meetings  of  the  governors,  the 
Master  of  the  said  Company  of  Merchants  shall 
.  preside  as  president :  In'  his  absence  the  old  dean 
of  guild  shall  preside :  In  his  abscsnce  the  first  of 

tbc  old  bailies;  In  the  absence  of  all  these  a 
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preses  to  be  chosen  for  the  time :  And  whatever 
shall  be  concluded  oh  by  a  majority  of  those  prew 
sent  shall  stand  in  full  force,  the  preses  to  have 
the  firsty  and,  in  case  of  an  equality  of  voices,  the 
casting  vote  :  And  the  master  is  thereby  empow- 
ered to  call  extraordinary  general  meetings  of  the 
corporati(Hi  when  he  shall  find  .It  to  be  necessary ; 
and  the  governors  of  the  said  corporation,  in 
quarterly  general  meetings  assembled,  are  empow- 
ered and  authorised  to  appoint  committees  of  their 
own  number,  for  the  more  immediate  inspection 
^d  direction  of  the  business  of  the.  said  corpora- 
tion, and  for  the  different  branches  of  the  same, 
and  officers  and  servants  employed  and  to  be  em- 
ployed therein  ;  and  with  such  further  and  other 
powers,  as  to  the  said  governors,  so  assembled  as 
aforesaid,  shall  seem  necessary  and  expedient  for 
the  purposes  aforementioned:  But  it  is  thereby 
declared,  that  the  said  committee,  in  their  actings 
and  doings,  shall  be  subject  to  the  revis^l  and 
Control  of  the  general  meetings  of  the  said  cor- 
poration: Akd'  the  said  governors  are  further 
empovirered  and  authorised,  in  goieral  meetings 
assembled,'  to  elect,  appoint,  and  employ,  a  trea- 
surer, (for  whom  proper  security  shall  be  taken), 
chaplain,  surgeon,  and  one  of  the  men  in  the 
house  to  be  porter  or  officer  to  the  said  hospital, 
as  is  directed  by  the  foresaid  deed  of  settj[ement : 
As  ALSO,  to  elect^  appoint,  and  employ,  a  master 
to  the  said  free  school,  and  such  number  of  as- 
sistants to  him,  and  any  other  officers  and  servants 
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ip  the  said  hospital  and  school,  as  they  may  judge 
proper  and  necessary ;  and,  from  time  to  time, 
to  displace  and  remove  them,  (so  far  as  is  not 
contrary  to  the  deed  of  settlement  aforesaid),  and 
put  others  in  their  stead  ;  and  to  increase  and  les- 
sen their  number,  as  to  the  said  governors,  so  as? 
sembledy  shall  seem  proper,  and  as  the  business 
of  the  said  corporation  shall  make  necessary: 
Likewise  to  admit  the  clerk  of  the  said  Company 
of  Merchants  of  the  city  of  Edinburgh,  in  all  time 
coming  to  be  clerk  to  the  said  hospital,  in  pursur 
ance  of  the  foresaid  deed  of  settlement ;  and,  from 
time  to  time,  to  limit  and  appoint  such  salaries 
and  allowances  to  the  foresaid  persons,  officers 
and  servants^  as  to  them  the  said  governors,  as- 
sembled aj  aforesaid,  shall  seem  proper  and  ader. 
quate:  And  powe^.  was  likewise  granted  to  the  go- 
vernors of  the  said  corporation,  in  general  meetings 
assembled,  to  ^ame  one  or  more  of  their  own  num- 
ber, who  shall  have  power  to  administer  an  oath  to 
all  the  officers  or  servants,  and  persons  employed  by 
the  corporation,  respecting  the  faithful  discharge 
pf  their  duty  :  And  his  Majesty  thereby  ratified 
and  confirmed  all  and  singular  statutes,  by  .-laws, 
constitutions,  orders,  and  ordinances,  made,  or  to 
b<e  made,  for  the  better  government  and  direc- 
tion of  the  said  corporation,  its  business  and 
estates,  pursuant  to,  and  under  the  authority  of 
the  deed  of  settlement  aforesaid ;  and  granted  to 
the  governors  of  the  said  corporation,'  and  theii: 
succeflbrs,  in  general  jneetings   aflembled,  fiilj 
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power  and  authority,  from  time  to  time,  after  the 
death  of  Sir  James  Foulis,  William  Gillespie, 
James  Fraser,  Dr  Thomas  Gillespie,  and  George 
Tod,  his  trustees,  to  alter  or  annul  the  said  sta- 
tutes, by-laws,  constitutions,  orders,  and  ordi- 
nances, or  any  of  them;  and  to  constitute, 
order,  and  make  such'  other,  and  new  t>nes,  for 
the  purposes  aforesaid,  as  they,  or  the  greater 
part  of  them,  being  then  and  there  present,  shalf 
judge  proper  and  necessary ;  all  and  singular  of 
which  statutes,  by-laws,  constitutions,  orders,  and 
ordinances  so.  made,  or  to  be  made,  should  be 
duly  observed  and  kept ;  but  so  always,  as  the 
^me  may  be  nowise  contrary  or  repugnant  to  the 
laws  of  the  realm,  or  the  tenor  of  the  said  deed 
of  settlement,  or  of  said  charter :  And  his  Ma« 
jesty  did  further  thereby  confirm  to  the  said  go^ 
vernors,  and  their  successors  and  assigns,  as  a 
corporation  and  body  politic  and  corporate,  and 
for  the  uses  and  purposes  aforesaid,  all  estates, 
lands,  tenements,  hereditaments,  sums  of  moneyi 
rights,  interests,  benefits,  securities,  and  advan- 
tages, powers,  privileges,  and  other  matters  and 
things  whatsoever,  by  them  heretofore  had,  re- 
ceived, enjoyed,  exercised,  been  entitled  to,  made, 
or  done  by,  or  in  pursuance  of  the  deed  of  settle- 
ment aforesaid,  or  otherwise  whatsoever  ;  to  have, 
hold,  receive,  perceive,  execute,  suid  enjoy  alJ 
and  singular  the  said  premises  last  mentioned,  to 
them  as  governors  aforesaid,  their  successors  and 
jj55igns,  and  to  the  said  corporation,  for  ever,  and 
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in  as  ample  and  beixeficial  a  manner^  to  all  in- 
tents and  purposes,  as  the  said  persons  above 
mentioned,  as  governors  aforesaid,  theretofore 
held,  enjoyed,  and  exercised  the  same : — ^Which 
charter  is  dated  the  19th  April  i8oi. 

The  governors,  in  compliance  with  the  will  of 
Mr  Gillespie,  and  agreeably  to  his  diredions,  as 
contained  in  his  settlement,  purchased  that  pro- 
perty called  Wrights  Houses,  in  the  vicinity  of 
Edinburgh ;  and  upon  which  a  handsome  and 
commodious  building  has  been  erected  ifor  the. 
purpose  of  the  hospital,  and  is  now  nearly  finish- 
ed ;  and  another  building  for  the  school,  upon 
th^  same  property,  is  likewise  nearly  completed. 
The  trustees,  therefore,  with  the  advice  of  the 
two  ministers  of  the  Tolbooth  Church,  in  further 
compliance  with  the  will  and  directions  of  Mr 
Gillespie,  and  in  discharge  of  the  trust  reposed 
in  them,  have  composed  the  following  rules  akd 

STATUTES  FOR  THE  HOSPITAL  AND  SCHOOL, 

Statute  I.  The  governors,  agreeably  to  th^ 
will  and  settlement  of  Mr  Gillespie,  of  the  rela- 
tive conveyance  by  the  trustees,  and  of  the  fore- 
said charter  from  his  Majesty,  shall  have  full 
power  to  manage  the  estate,  stock,  and  revenue 
of  the  hospital  and  school ;  to  employ  the  money 
in  purchasing  lands  or  other, real  subjects,  or  lend 
out  the  same  upon  good  heritable  and  personal 
security ;  or  to  invest  it  in  the  funds,  as  they 
shall  see  fit,  and  to  uplift  and  re-employ  the  same|, 
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as  they  shall  see  cause ;  and  all  permanent  and 
real  rights  shall  be  granted  by  a  quorum  of  the 
governors,  or  by  any  one  of  their  own  number^ 
in  their  names ;  and  tacks,  or  other  temporary 
rights,  and  all  deeds  relative  to  the  personal  pro* 
perry,  shall  be  granted  and  subscribed  by  the 
treasurer,  such  persons,  as  well  as  the  treasurer, 
being  always  previously  and  properly  authorised 
for  these  purposes,  by  the  minutes  of  the  gover- 
nors ;  and  when  any  money  shall  be  lent  upon 
personal  bond,  two  responsible  obligants,  at  least, 
shall  be  taken  bound ;  and  in  the  event  of  any 
one  of  them  dying,  the  bond  or  obligation  shall 
be  renewed  by  another  in  his  rt)om  }  and  in  no 
case  whatever  shall  a  governor  of  the  foresaid 
hospital  and  school  be  taken  as  an  obligant,  nor 
shall  any  of  the  money  belonging  to  the  hospital 
be  lent  to  a  governor,  nor  any  of  the  land  or 
other  property  be  let  to  him  in  le^se ;  nor  shall 
it  be  in  the  power  of  any  person,  Jo  whom  the 
heritable  property  may  be  let,  to  assign  his  tease 
to  a  governor.  The  governors  shall  also  have 
power  and  authority  to  govern  the  hospital ;  to 
censure,  punish,  and  exclude  the  persons  enter- 
tained in  it ;  to  choose,  censure,  ^nd  dismiss  all 
officers  and  servants ;  tp  direct  the  economy  of 
the  hospital  within  and  without  doors;  to  act 
with  the  treasurer ;  and,  in  general,  to  order  all 
its  affairs  as  occasion  requires,  determining  and 
concluding  by  ^  majority  of  votes ;  aod  the 
preses  for  the  time  being  shall  be  obliged  tp  c^U 
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a  meeting  of  the  governors  at  any  time,  vifhen  re«> 
quired  by  three  of  their  number,  and  upon  two 
days  previous  notice. 

Statute  IL  The  persons  entitled  to  be  ad- 
mitted into,  and  maintained  in,  the  hospital,  shall 
be,  I.  Mr  Gillespie's  old  servants,  of  whatever 
age  they  may  be.  2.  Persons  of  the  name  of 
GiLLFSPiE,  55  years  of  age  and  upwards,  what- 
ever  part  of  Scotland  they  may  come  from. 
3.  Persons  belonging  to  Edinburgh  and  its  sub- 
urbs, aged  55  years  and  upwards.  4.  Failing 
applications  from  persons  belonging  to  Edin- 
burgh and  its  suburbs,  men  and  women,  aged 
55  years  and  upwards,  belonging  to  Leithi  New- 
haven,  and  other  parts  of  the  county  of  Mid-Lo- 
thian. And,  lastly,  failing  of  applicaticms  from 
all  these  places,  persons,  55  years  of  age,  coming 
from  any  part  of  Scotland }  but  none  shall  be  ad- 
mitted who  are  pensioners,  or  have  an  allowance 
from  any  other  charity  s  And  seeing  the  intention 
oi  Mr  Gillespie^  in  founding  this  hospital,  was  to 
relieve  the  poor,  none  are  to  be  admitted  until 
they  jshall  produce  satisfying  evidence  to  the 
governors  of  their  indigent  circumstances ;  and 
the  governors  are  required  to  admit  none  but' 
such  as  are  truly  objects  of  this  charity :  And 
it  is  hereby  ordained  and  appointed,  agreeable  to 
the  will  and  directions  of  Mr  Gillespie,  that  none 
but  decent,  godly,  and  well  behaved  men  and 
wome&>  (whatever  in  other  respects  may  be  their 
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claims),  shall  be  admitted  into  the  hospital ;  and 
the  number  of  persons  to  be  constantly  entertained, 
shall  be  so  many  as  the  revenue  of  the  hospital  can 
conveniently  maintain,  after  deduction  of  tfac 
charge  of  management,  and  of  maintaining  the 
.  fabric,  and  supporting  and  keeping  up  the  clo^ 
ing  and  furniture  of  the  house ;  *and  the  vacan- 
cies occasioned  by  death  or  dismission  shall  be 
filled  up  by  the  governors,  at  the  quarterly  meet- 
ings held  on  the  second  Monday  of  January, 
and  second  Monday  of  July,  after  such  vacancies 
happen. 

Statute  IIL  All  persons  admitted  into  the 
hospital  shall  be  provided  with  decent  apparel, 
wholesome  food,  and  convenient  lodging,  furnish- 
ed with  clean  linen,  bed  and  bedf^clothes .;  and 
for  clothes  the  men  shall  be  allowed,  annually, 

,  to  be  laid  out  at  the  sight  of  the 
treasurer  ;  and  the  women  ,  to  be  laid 

out  at  the  sight  of  the  mistress.  If  the  governors 
have  information,  or  reason  to  believe,  that  any 
of  the  persons  admitted  into  the  said  hospital  are 
possessed  of  funds  of  their  own,  these  persons 
shall  be  obliged  to  convey  and  make  over  the 
same  to  the  governors,  for  the  behoof  of  the  hos- 
pital ^  and  this  they  shall  be  obliged  to,  whether 
the  discovery  of  their  funds  is  made  before  or 
after  admission :  And,  upon  their  refusing  to  do 
so,  such  person  or  persons  shall  forfeit  the  be- 
nefit of  the  hospital,  and  be  dismissed  thereftomi 


Ot  GILLBSFIE^S  HOSPITAL*  '463 

and  btheir  persons  admitted  in  their  stead:  But  re- 
serving power  to  the  governors  to  dispense  with 
the  above  regulation,  in  ca^^e  the  paupers  admit- 
'ted  shall  have  children  in  necessitous  circum- 
:stances«  And,  in  the  event  df  paupers  succeed* 
Ing  to  any  heritable  or  moveable  subjects  after 
their  admission,  tliey  shall,  in  the  event  of  their 
-leaving  the-  hospital,  be  obliged  to  assign  and 
dispone,  at  least,  as  much  thereof  as  will  com- 
pletely reimburse  the  hospital  of  every  charge  and 
expense  its  revenue  may  have  been  put  to  on 
such  pauper's  account,  previous  to  his  or  her  ac- 
quiring such  succession.  And  if  they  shall  chuse 
to  continue  in  the  hospital,  then,  and  in  such 
vCase,  the  corporation  shall  have  right  to  the  vehole 
of  their  said  heritable  and  moveable  subjects. 

Statute  IV.    That  in  all  time  coming,  the 
treasurer  shall,  before  entering  on  his  office,  find 
caution,  to  the  satisfaction  of  the  governors,  to 
'the  extent  of  5ool.  for  the  faithful  discharge  of 
his  trust ;  and  that  the  chaplain  and  mistress  shall 
be  appointed  by  the  governors,  and  shall  continue 
.in  their  respective  offices  during  their  good  be- 
haviour only,  the  governors  having  it  in  their 
^power  to  dismiss  them  from  the  office  at  any  time 
•upon  giving  three  months  previous  warning ;  and 
upon  the  death,  demission,  or  removal  of  any  of 
them,  the  governors  shall  proceed  to  choose  ou 
•  thers  in  their  place. 
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Statute  V»  The  business  of  the  treasurer  sffaaH 
be— To  visit  the  hospital  frequently,  in  order  to 
inspect  the  conduct  and  behaviour  of  all  the  officers, 
servants,  and  persons  entertained  in  it ;  and  also  to 
inspect  the  ground,  garden  and  policy  around  the 
hospital ;  to  report  to  the  governors  what  he  may 
observe  amiss ;  to  uplift  the  rents,  interest  of  money, 
and  whatever  belongs  to  the  revenue :  But,  in  tht 
case  of  taking  up  principal  sums,  previous  autho- 
rity shall  be  given  to  him  by  the  governors,  as 
before  noticed^  to  defray  the  expense  of  the  hos- 
pital, and  the  salaries  of  the  master  of  the  school 
and  his  assistants ;  and  to  keep  regular  books  of 
accounts^  which  he  shall  render  quarterly  to  the 
governors,  for  the  inspection  and  examination  of 
them  and  their  annual  committee.  And,  upon 
the  second  Monday  of  October  yearly,  a  general 
account  of  the  stock  and  revenue  of  the  house 
shall  be  made  up,  so  as  the  governors  may  s« 
that  the  total  yearly  expense  does  not  exceed  the 
certain  revenue ;  and  which  accounts  shall  con- 
tain the  progressive  state  of  the  property,  with 
the  arreitr^  of  rents  and  other  debts  that  may  be 
butstanding.  But,  previous  to  these  accounts, 
whether  quarterly  or  annual,  being  so  rendered  to 
the  governors  and  their  committee,  the  same  shall 
:be  audited  by  an  accountant,  whom  the  gover- 
nors may  think  proper  to  name  from  time  io 
time,  and  to  whom  they  may  allow  such  an- 
nual salary  as  they  may  thii^k  adequate  for  bis 
trouble)   and  after  the  said  accounts  and  re- 
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ports  thercfon  are  approven,  the  treasurer  shall 
be  diicharged. 

Statute  Vf-  The  business  of  the  clerk  shall 
be,  to  keep  in  order,  fairly  and  faithfully,  all  the 
vfits,  records,  and  other  papers  belonging  to  the 
hospital,  and  to  attend  thb  governors^  and  their 
committees,  at  their  meetings ;  and  there  to  draw 
all  orders  and  resolutions ;  to  carry  ^oa  all  cor- 
respondence, by  letters^  about  the  business  of  the 
hospital ;  and  to  keep  a  distinct  record  of  the  ^o^ 
vemors*  proceedings,  lie  shall  have  the  benefit 
of  drawing  all  manner  of  securities  and  writings 
which  shall  occur  in  the  course  pf  the  business, 
and  shall  receive  no  greater  fee  than  is  usually 
paid  to  writers  to  tht  sigtiet  in  like  cases^ 

Statute  VII.  The  province  of  the  chaplain^ 
or  household  governor,  shall  be,  to  inspect  tht 
manners  and  behatiour  of  all  the  persons  in  the 
hospital,  particularly  of  the  men,  and  to  rep&tt 
what  he  finds  amiss  to  the  treasurer ;  to  discourse 
with  both  men  and  women  }  counsel,  advise,  land 
reprove  them,  as  occasion  requires  ;  to  sit  at  the 
table  vdiere  the  persons  eat ;  to  officiate  as  chap« 
lain  in  family  worship,  and  in  the  duties  of  read- 
ing a  portion  of  scripture,  singing  of  psalms,  and 
praying,  both  mornings  and  evenings;  and,  on 
the  evening  of  every  Lord's  day,  at  six  o'clock, 
shall  assemble  the  whole  members  of  the  family 
in  the  great  hall|  and  employ  one  bour^  at  least, 

VOL.  III.     .      -  G  g  * 


V 


4^6  mXJl^ES  AKD  STAT0TSS 

ia  expoandiDg  the  doctrines  and  duties  of  on' 
bol  J  religion,  as  contained  in  that  rr^M^'nit  ^ 
bridgement  of  them  in  the  AssemUj's  Shorter 
Catechism,  in  reading  die  sci^>coreS9  and  in  prayer 
and  praise.  He  shall  earefolly  attend  Ae  sick 
and  the  djii^y  and  join  with  them  m  soitaMe 
exercises  of  devotion ;  Uid  shall,  in  all  the  dotier 
of  his  office,  be  subject  to,  and  receive  fincMn  die 
governors,  or  their  ordinary  committer,  soch  di- 
recdons  as,  from  time  to  time,  they  may  deem  to 
be  necessary. 

Statute  VIII.  The  bosiness  of  the  nustress, 
or  governess,  shall  be,  to  inspect  the  manners  and 
bdiaviour  of  all  persons  in  the  hospital,  pardcu- 
larly  of  the  women,  and  to  report  what  she  finds 
amiss :  to  take  charge  of  the  linens,  and  ^hole 
furnitore  in  the  house,  and  officiate  as  steward,  in 
purchasing  and  taking  charge  of  the  provisions 
of  meat  and  drink  brought  into  the  hospital ;  o- 
versedng  the  dressing  and  disposing  thereof,  and 
accounting  for  it  to  the  treasurer ;  and,  further, 
to  do  whatever  the  governors  shall,  from  dme  to 
dme,  direct  concerning  her  office ;  and  she  shall 
be  maintained,  and  entertained  in  the  hospital ; 
and  her  salary  for  providing  clothes,  and  defray- 
ing personal  charges,  shall  be  such  as  the  govern 
nors  shall  appoint,  not  exceeding  yimrly. 

Statute  IX.  The  business  of  the  maid-ser^ 
vants  shall  be,  to  make  the  beds',  clean,  the  cham* 
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bers  and  other  parts  of  the  house,  wash  the  \i* 
ntaSf  attend  the  table  at  meat  time,  clean  the 
dishes,  and  do  every  other  part  of  a  servant^s 
work  in  the  hospital ;  and  the  whole  rooms  and 
passages  shall  be  swept  every  day,  and  washed 
once  every  week ;  and  it  is  strktly  enjoined  that 
this  be  particularly  attended  to,  as  contributing 
much  to  comfort  and  health;  The  fees  of  all 
the  maid-servants  shall  be  such  as  the  governess, 
by  the  advice  of  the  treasurer,  shall  agree  upon 
with  them.  And  the  porter's  business  shall  be» 
to  lock  the  gates  regularly,  every  night,  m  sum- 
mer, at  eight  o'clock,  and  in  winter  at  six 
o'clock ;  and  to  open  them  every  morning  in  sum- 
mer at  six  o'clock,  and  in  winter  at  eight  o'clock; 
and  to  keep  the  roads  and  avenues  from  the  outer 
gate  to  the  hospital  clean,  and  in  decent  order  ; 
and  the  porter's  salary  shall  be  what  the  goveniors 
shall  appoint^  not  exceeding  yearly.    And 

further,  all  these  servants  shall  do  what  the  go« 
vemors  and  treasurer  shall  direct,  consistent  with 
propriety,  and  the  rules  of  economy  in  the  hos* 
pitalj  and  they  shall  all  be  maintained  in  the 
hospital.  • 

StXtxxt£  X.  That  none  of  the  persons  admit* 
ted  to  the  said  hospital  shall  be  at  liberty  to  leave 
it  for  any  time,  without  leave  asked  and  obtained 
from  the  mistress,  or  for  any  longer  time  than  a 
day,  without  liberty  first  asked  and  obtained  from 
the  treasurer;  and  which  toleration  shall  be  |;iven 

Og« 
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in  writing  by  the  treasurer,  and  delivered  by  tbd 
applicant  to  the  chaplain.  And  the  persons  td* 
mitted  into  the  hospital  ire  enjoined  to  conduct 
themselyes  with  propriety,  to  behave  quietly,  or<- 
derly,  and  peaceably,  obeying  the  mistress  in  all 
ber  just  and  lawful  commands ;  and  to  have  no 
disputes,  wrangling,  or  quarrelling,  among  them<» 
selves.  But  if  this  injunction  shall  not  be  at-i^ 
tended  to,  and  if,  on  the  contrary,  any  of  them 
shall  be  found  guilty  of  improper  conduct,  such 
as  drunkenness,  profahe  swearing,'  frequent  ab^ 
sence  from  family  worship,  quarrelling,  fightings 
Sabbath-breaking,  or  the  like,  and  after  bdng 
twice  reproved,  and  such  reproof  recorded  in  the 
minutes  of  the  governors,  and  sbaH,  notwith-^ 
standing,  repeat  the  offence,  they  shall  ht  dis« 
missed  from  the  hospital. 

Statute  XI.  That  all  the  members  in  the 
h&use  shall  dine  at  one  table ;  and  no  person  to  be 
excused,  nor  the  victuals  allowed  to  be  sent  to 
their  own  apartments,  except  in  die  case  c^  dck* 
ness,  to  be  certified  by  the  chaplain  or  mistress  ; 
and  the  hour  of  dining  shall  be  at  two  o'clock^ 
each  day  of  the  week,  except  Sunday,  on  which 
day  they  shall  dine  at  one  o'clock :  the  hour  of 
breakfast  shall  be  at  nvie  in  the  morning,  and 
the  hour  of  supper  at  eight  in  the  evening  j 
prayers  being  given  previous  to  these  hotn*s :  and 
the  breakfast  shall  consist  of  tea,  or  of  porridge, 
•with  milk  or  ale }  and  the  sapper,  of  bread  smd 
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bifTi  OF  porridge :  and  if  the  governors  see  pro** 
per,  e^ch  one  may  be  paid  .  per  month,  ia 
full,  for  breakfast,  to  be  applied  in  purchasing 
such  articles  as  they  may  think  fit,  at  sight  of  the 
,  mistress.  That  no  person,  member  or  servant, 
be  allowed  tp  carry  oiS*,  or  dispose  qpon  provisioi^s 
of  any  kind,  under  the  penalty  pf  cKclusion  of  a 
member,  and  of  immediate  dismission  of  a  servant, 
and  forfeiture  of  their  bygone  wages.  The  same 
restrictions  to  take  place  with  respect  to  the  chap- 
lain and  mistress. 

Statute  XII.  Hiat  all  the  members  shall  be 
in  the  house  by  6  o^clock  at  night  in  winter^  and 
7  o'clock  in  summer ;  the  bell  to  be  rung  at  these 
hours  ;  and  the  persons  absent,  to  be  marked  in  a 
book,  to  be  kept  by  the  chaplain  £br  that  purpose, 
CO  be  ^own  to  the  governors  and  treasurer,  whest 
called  for :  the  great  gate  to  be  locked  at  S  o'clock 
In  summer,  and  at  6  o^clock  in  printer ;  and  none 
to  be  admitted  into,  or  allowed  to  go  out  of,  the 
house  thereafter,  without  the  express,  permissioa 
of  the  chaplain  or  mistress. 

Statjutte  XIII.  That  the  surgeon  of  the  hos* 
pital  shaU,  when  there  is  no  sickness,  visit  the 
fnembers  once  a  week,  and  shall  be  obliged  to  at* 
tend  when  notice  of  any  of  them  being  indisposed 
is  sent  him  by  the  chaplain  or  mistress,  and  as 
often  thereafter  as  their  cases  may  require  ;  and 
he  shall  report  the  state  of  the  patients,  and  the 
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Manner  Aej  are  treated,  to  the  tieasorcr,  or  Ac 
pf CKS  or  tbe  annual  conwitftee,  once  cwaj  moodi. 
The  salary  of  the  surgeon  shall  be 
yearl J,  boides  the  price  cS  mcdirinrs  fomUied  to 
the  patients ;  and,  if  it  diall  be  found  necessuy , 
a  place  in  the  hosfNtal  may  beset  qnrt  to  die  sur- 
geon for  keeping  medicines. 

0 

Statute  XIV.  Two  of  the  gofernojs,  in  rcw 
tation,  shall  be  appointed  for  erery  mondi,  toWot 
die  hospital,  to  inspect  the  qoaUtf  erf  the  victuals 
and  beer,  the  state  of  the  house  and  apartments, 
the  conduct  of  all  the  office-bearers,  sqrrants,  and 
people  in  the  house :  and  a  book  shall  be  kqit  in 
the  house,  in  which  the  monthly  viators  shall 
mark  down  their  observations :  this  book  shall  be 
produced  quarterly  to  the  ordinary  committee; 
and,  when  any  thing  appears  to  themt>f  import- 
ance, sufficient  to  merit  that  attention,  it  shall  be 
reported  to  the  governors  at  large. 


Statutes  and  Rules  qfthc  SchodL 

Statute  I,  The  governors  shall  have  power 
yy  manage  the  foresaid  sum  of  2000L  Sterling, 
mortified  by  Mr  Gillespie,  for  endowing  the  school, 
and  paying  a  salary  to  th^  master  and  his  assist^ 
ant,  with  the  interest  due  thereon;  and  wbicli 
sum  they  may  lend  out,  on  good  heritable  6r  per- 
sonal security,  or  otherwise,  to  the  best  advaor 
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lage,  so  as  to  produce  the  highest  aanual  return 
for  the  use  of  the  money  ;  and  which  sum  of  in« 
teresty  or  annual  produce,  shall,  to  the  extent  of 
looL,  be  paid  over  by  the  treasurer  of  the  hospi* 
tal)  in  quarterly  proportions,  to  the  master  and 
fais  assistant :  and  boch  master  and  assistant  shall 
be  chosen  by  the  governors  :  and  the  salary  to  the 
assistant  shall  hot  be  less  than  30!.  per  annum : 
and  whatever  sum  may  be  over  paying  the  lool. 
at-yeaiT  to  the  master  and  assistant,  shaU  be  applied 
in  keeping  up  the  schoolhojiise,  and  in  purchas- 
ing books,  paper,  pens  and  ink,  for  the  boys. 

Statute  II.  The  persons  to  be  chosen  by 
the  governors  to  be  master  and  assistaitf  of  said 
school,  shall  be  of  good  and  respectable  charac- 
ters, qualified  to  explain  the  doctrines  and  duties 
of  the  Christian  religion,  and  capable  of  teaching 
the  boys  reading  of  English  grammatically,  writing 
and  arithmetic.  The  rector  shall  have,  in  name 
of  salary,  70L  a  year ;  and  the  assbtant,  who  shall 
be  an  unmarried  man,  the  foresaid  sum  of  301.  per 
amium ;  and  the  rector  ^hall  have  the  use  of  the 
upper  story  of  the  schoolbouse,  for  the  accom- 
modation of  himself  and  family ;  and  these  shall 
be  in  full  of  every  claim,  either  to  the  rector  or 
his  assistant :  that  the  master  and  assistant  shall 
jemploy  six  hours  in  summer,  and  five  hours  in 
winter,  each  day,  Sabbath  excepted,  in  teaching 
and  instructing  the  boys  as  afore^said  ;  also  to  meet 
jtheboys  on  Sunday  evening,  to  instruct  them  in 


472  RULES  AND  STATUTES 

the  principles  of  the  Cbritti^  religion,  agreeably 
to  Mr  Gillespie's  will,  immediately  alter  their  re- 
turn  from  public  worship ;  especially  the  doctrinef 
and  duties  of  our  holy  religion,  according  to  the 
received  standards  of  the  Church  of  Scodand;  and 
to  subscribe  the  formula  prescribed  by  law  to  all 
public  teachers  within  the  realm  of  Scotland ;  and 
the  conduct  and  behaviour  of  both  master  and  as- 
sistant,  as  well  with  regard  to  their  mode  of  teach- 
ing, as  in  other  respects,  shall  be  subject  to  the 
inspection,  oversight,  and  direction  of  the  gover- 
nors }  and  it  shall  be  in  the  power  of  the  gover- 
nors, if  they  see  cause  for  it,  to  remove  either  the 
master  or  assistant,  or  both,  upon  three  months 
previous  notice  thereof  being  in  that  case  given, 
so  as  to  afford  them  an  opportunity  of  providing 

themselves  in  situations  elsewhere. 
•  /' 
Statute  III.  There  shall  be  chpsen  by  th? 
governors,  from  the  city  of  Edinburgh  and  its  sub- 
tirbs,  and  admitted  into  the  school,  one  hundred 
boys  at  least,  to  be  taught  to  read  English, '  writ- 
ing, and  arithmetic :  ^m^  as  the  intention  of  Mr 
Gillespie,  in  founding  this  school,  was  evidently 
to  relieve  the  poor,  none  are  to  be  choseb,  unlq^ 
they  produce  and  lay  before  the  goywTiors,  cer^- 
ficates  of  their  indigent  circumstances,  from  the 
minister  of  the  kirk-sessibn  of  the  parish  v^re 
they  reside,  or  produce  other  evidence  satisfying 
to  the  governors  ;  and  none  (hall  be  admitted  un« 
dcr  the  age  of  six,  nor  above  the  age  ot  twelve ; 
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and  they  shall  be  entitled  to  remain  at  school  for 
three  years ;  and  no  boys  fhall  be  admitted  who 
are  affected  by  any  contagious  distemper :  that  the 
first  election  shall  be  as  soon  as  the  schoolhouse 
is  ready ;  and  every  after  election  or  meeting  for 
that  purpose  shall  be  twice  in  the  year,  viz.  on  the 
first  Monday  of  April,  and  first  Monday  of  Octo- 
ber annually ;  and,  except  upon  one  or  other  of 
these  days,  110  boys  shall  be  admitted. 

Statute  IV.  A  special  committee  shall  be 
annually  chosen,  to  be  called  the  Education  Com- 
mittee, Vho  are  to  have  the  immediate  care  and 
inspection  of  the  school,  the  attention  of  the 
teachers  to  their  duty,  and  the  conduct  and  pro- 
gress of  the  boys,  with  power  to  dismiss  from  the 
school  such  boys  as  appear  obstinate  and  incor- 
rigible :  That  a  book  be  kept  in  the  school,  which 
shall  contain,  ist.  The  names  of  the  boys :  2dli/^ 
Their  father's  name  and  profession  :  3<%,  Thei|- 
3ge :  Aihlt/^  The  state  of  their  education  at  ad« 
inission :  5^^/^,  The  date  of  their  leaving  the 
school :  and,  6thlt/^  A  space  left  blank  for  the 
leport  of  their  progress,  at  the  time  of  the  exa- 
mination by  the  Education  Committee,  and  such. 
of  the  governors  as  may  please  to  attend ;  and^ 
that  this  public  exaitpnation  is  to  be  held  upon 
the  day  most  convenient,  immediately  before  the 
vacation  granted  to  the  school,  which  shsJl  be  for 
four  weeks  at  the  commencement  of  the  harvest, 
annually.    Immediately  after  the  list  of  the  scho- 
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vc  na.  tail  jr^ia.  aat 
tfii*L-  ar  \ut  TiMix'^jm^  scut  zrix^  ie 


rr»»«-^.  ,--?*— 


*  «u*e,  «ui  K'Srra'-r  i  u*!g>  rise  I 

^  ax^  Lvcsr^t^r-f ,  5a  ^  cS'i:^  of  csmkzfv  aod 

*  tr4rf.^4,  at-i  w  all  cf?>er  vosa^m  vlka 
^  t;^  hvt;>v^^  aad  icVxit ;  axui  if  I,  at  azy 
^  fold  arrjr  paT/>a  atteop^ia^,  oi 
^  to  enribezzie  thdr  rereniK,  or  defmd  ffacm  im 
^  anjr  nutnsutf  I  will  Tigarooslj  <7poK  bin,  or 
^  her,  and  f  treat  it  to  the  goTeraoo.  Tbs  I 
^  pfomi  »e  and  iwear,  by  God^  and  as  I  shall  ak 
^  iwer  to  Htm  at  the  great  day.  * 

Eirery  treasurer  shall,  in  like  manner,  before  he 
enter  upon  the  exercise  of  his  office,  take  the  firf- 
jowing  oath,  to  be  administered  to  him  by  one  of 
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ffae'gOTemors,  appointed  for  that  purpose^t  ui  temu 
of  the  charter. 

<  I  now  appointed  trea* 

5  surer  of  James  Gillespie's  hospital  and  free 
'  school,  do  promise  and  swear,  that  I  shall  fait|i» 
^  fully  and  honestly  perform  all  that  is  required 
.^  of  me,  by  the  statutes  of  isaid  hospital  and  school^ 
'  by  God,  and  as  I  shall  answer  to  Him  at  the 
^  great  day.  * 

And  the  same  oath  shall  be  taken  by  the  chap** 
lain,  and  by  the  piistress. 

The  trustees,  in  terms  of  Mr  Gillespie's  deed  of 
^settlement,  reserve  power  to  themselves,  with  the 
assistance  of  the  two  ministers  of  the  Tolbooth 
Church,  to  alter  and  amend  the  foresaid  statutes^ 
from  time  to  time,  as  they  may  see  proper ;  and, 
if  necessary,  to  make  new  or  additional  ones ;  no^ 
jtice  of  such  intended  alterations  being  given  to 
the  governors,  three  months,  at  least,  previous  to 
their  taking  place ;  and,  in  doing  so,  any  obser- 
vations from  the  governors  will  be  accepted  and 

attended  to. 

%  ■  ^ 

There  is  another  species  of  mortification,  ay 
in  the  cpn^titution  of  a  bursary,  or  foundatioipi 
for  the  education  of  students,  at  a  particular 
^hool  or  university.  I  shall,  in  ai^dition  tq 
^e  forms  already  given*  set  down  the  deed« 


/ 
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by  which  the  fund  is  a{^rq[>riatedf  and  the 
student  presented 


Deed  ef  McrHfieaHon  for  numtaimng  a  Bursar. 

I^  A»  from  a  desire  of  increasing  the  opportwii- 
ties  of  knowledge  to  those  herein  after  described, 
bare  placed  in  the  handa  of  the  principal  and  pro- 
fessors of  the  college  of  j  the  sum  of 

,  which  I  order  and  appoint  to  be  em- 
ployed in  manner  aftermentioned ;  that  is  to 
SAT,  riRST,  I  WILL  and  ordaik,  that  the  said 
principal  and  professors  shall  secure  the  sum  on 
land  as  soon  as  any  convenient  purchase  can  be 
made  in  the  neighbourhood  of  ;  and 

in  the  mean  time,  that  the  said  sum  shall  be  lodg- 
ed in  the  Bank  of  Scotland,  the  produce  whereof 
shall  be  applied  for  the  purpose  after  expressjsd* 
SfcoNDLY,  that  I  and  my  heirs,  and  failing  them, 
the  said  principal  and  professors,  shall  be  con- 
stant patrons  of  the  bursary  hereby  established, 
with  full  powe^  to  the  patron  or  patrols  to  no- 
minate and  present  a  student ;  and,  as  ofteii  as 
any  vacancy  happens  in  the  said  bursary,  to  pre- 
sent a  young  man  thereto ;  and  he  being  nomir 
nated  by  the  patron  or  patrons  as  said  is,  shall  be 
entitled  to  the  yearly  produce  of  the  said  lands, 
er  fond,  and  that  for  the  space  of  four  yea»  while 
he  is  prosecuting  his  studies  at  the  said  college, 
}ie  always  behaving  himself  regularly  and  prc^r- 


ly^  and  with  attention  to  hid  studied.  And  I  a^ 
j^oiKT  and  oRt>Am  any  of  my  own  kindred,  then 
thd^  of  the  name  of  A,  to  be  preferred  to  the 
said  bursary,  by  the  patron  or  patrons  sucteeditig 
to  me  as  patrons  thereof;  and^  failing  candidates 
of  the  name  of  A,  the  person  who  shall  be  found 
most  deserving,  shall  be  preferred  to  the  said  bar* 
sary.  Bxrr  !Dfe:<DLARmo,  that  in  the  event  of  the 
said  nominattoa  being  vested  in  the  said  pntidj^ 
and  professors  by  the  failure  of  me  and  my  heirs, 
I  hereby  appoint  the  nomination  to  be  made,  after 
a  fair  competition,  in  their  presence,  in  conse<* 
quence  of  previous  advertisements,  and  that  the 
preference  shall  be  givai  to  one  c^  my  own  kin- 
dred, if  he  shall  apply ;  and  £dUng  any  of  my 
own  kindred,  to  one  of  the  name  of  A;  and  If 
there  shall  be  more  than  one  candidate  oi  my  own 
kindred  or  matte,  tiiea  to  the  one  best  qualified^ 
alter  a  trial  made  by  the  said  principal  and  ft0m 
fessors  ;  aad,  failing  candidates  of  either  descrip* 
tioo,  to  the  person  amongst  the  other  candidates 
who  shaH  be.  found  best  qualified  for  entering  the 
said  college :  and  I  ordain  that  the  person  so 
preferred  shall  be  presented  by  the  principal  aad 
prc^essors  to  the  yearly  produce  of  the  said  iund, 
in  whatever  way  it  may  be  secured,  whether  on 
land,  or  on  bond,  or  otherwise,  and  that  for  the 
space  of  four  years  that  he  shall  be  employed  in 
prosecuting  his  studies  in  the  said  college;  and 
i  EMPOWSR  the  said  principal  and  professors  to 
pay  out  of  the  produce  of  the  said  fund  the  ex- 
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pense  iacurred  in  securing  the  same,  and  in  &am& 
ing  the  deeds  necessary  for  that  purpose,  and  in 
collecting  the  annual  produte  thereof ;  and  I 
CONSENT  to  the  nsGisTRATioN  hcrcof  in  the 
books  of  Council  and  Session,  or  other  judges' 
books  competent,  therein  to  remain  for  preserva^ 
tion ;  and  thereto  constitute 

my  PROCtJRAT0R8,  &CV 

J[n  mtness  whereof^  Ac.  in  conrnumformd 


Mortification  qf  a  Sim  qf  Money  in  Favoiar  ofi 

Schoobndster. 

I,  A,  from  the  regard  I  have  for  the  parish  of 
,  and  with  a  desire  to  improve  the  e-^ 
dncation  of  the  children  of  that  parish,  by  pro^ 
curing  a  schoolmaster  possessed  of  higher  quali^ 
fications,  and  more  able  to  instruct  them;  and 
that  the  schoolmaster  may  be  encouraged  to  en^^ 
gage  in  his  task  with  greater  diligence,  I  have 
diTBN,  and  in  mortification  disponed,  as  I 
hereby  give,  grant,  and  in  mortification 
dispone,  the  sum  of  Sterling  to  the 

heritors,  minister,  and  elders  of  the  said  parish^ 
and  their  successors,  to  be  employed  on  good 
heritable  or  personal  security,  the  bond  to  be  ta« 
ken  payable  to  the  minister  of  the  S2ud  parish  in 
trust,  for  the  purposes  herein  after  expressed; 
and,  when  uplifted,  to  be  reemployed  in  the  same 
manner,  at  the  sight  of  the  said  patrons;  the 
interest  or  income  whereof  to  be  paid  yearly  to 
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the  schoolmaster  of  the  said  parish  ^  and  his  znc^ 
cessors  in  office,  excepting  in  the  case  after  pro- 
vided for ;  WITH  FULL  POWER  to  the  said  heri- 
tors, minister  and  elders,  to  do  whatever  may  be 
necessary  in  the  management  of  the  said  fund ; 
the  reasonable  expense  of  which  management  shall 
be  defrayed  from  the  annual  produce  of  the  fund; 
and  with  full  power  to  them  to  withhold  and  sus- 
pend the  payment  of  the  annual  produce  of  the 
said  fund  from  the  schoolmaster  for  the  time,  in 
case  of  his  neglect  of  duty,  or  on  any  ground  that 
may  appear  to  the  majority  of  a  meeting  of  the 
said  heritors^  minister  and  elders,  regularly  call- 
ed for  the  purpose,  to  be  sufficient  for  such 
suspension,  though  not  sufficient  to  deprive  him 
of  his  office ;  and  which  decision  shall  not  be  ca- 
pable of  review  by  the  said  patrons  for  a  yeat 
from  its  datev  nor  shall  it  be  altered  but  on  suffi- 
cient grounds  shown  to  the  satisfaction  of  a  ma- 
jority of  a  meeting  called  for  the  express  purpose 
of  reconsidering  their  former  decision:  And 
WHICH  ANNUAL  PRODUCE  shall,  by  the  opinion 
of  the  meeting  by  whom  the  annual  payment  is 
suspended,  be  employed,  during  the  period  of 
suspension,  in  purchasing  books  for  the  scholars, 
or  in  improving  the  schoolroom  ;  or  it  ms^y  be  al- 
lowed to  accumulate, .  such  accumulations  being 
always  destined  to  the  same  purposes  with  the  o- 
riginal  fund.  And  I  consent  to  the  regis- 
tration hereof  in  the  books  of  Council  and 
Session^  or  others  competent^  therein  to  remain 
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for  preservatioii ;  and  for  that  purpose  const 

TUTE 

my  procoratorsy  &c.    In  witness  wherec^^  &c* 


fr«;MI«li*i| 


When  a  bursary  is  established,  it  is 
tx  die  candidate  to  apply  to  die  patron ;  and 
die  following  form  of  applicadon  may  be  fcA^ 
lowed. 


Tettthnjor  a  Presentation  to  a  Bursary 0 

Unto  the  Right  Honourable  the  LO110  Pro* 
V0ST9  Magistrates^  and  TowN*CouNCii« 
of  Edinburgh^ 

The  PETITION  of  L^  presently  rcsMhig  in  — - 

HUMBLY  SHEtltrETHy 

That  the  petkiooer  has,  for  several  years,  dili^ 
gently  pursued  his  studies,  and  is  now  &  to  attend 
the  University ;  but  the  petidoner's  relations  are 
unhappily  not  able  to  support  the  expense  of  his 
education;  and  as  the  Magistrates  and  Council 
have  been  in  use  to  nominate  persons  in  the  peti« 
tioner's  situation  to  vacant  bursaries,  and  that  se* 
veral  df  the  Town's  bursaries  axe  at  present  un* 
disposed  of — 
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May  it  therefore  please  the  Honourable 
Magistracy  and  Council  to  name  the  peti- 
tioner to  one  of  the  present  vacant  bursa- 
ries, 

And  your  PEtiTioNER  shall  ever 

PRAY,   &c. 

'   Signed  by  tlie  Petitioner* 

Presentation  to  a  Bursart/. 

I,  A,  CONSIDERING  that  the  deceased  A,  my 
father,  did,  by  a  deed  of  mortification,  of  dafe 
mortify  and  bequeath  to  the  principal  and  pro- 
fessors of  the  college  of  the  sum 
of  ,  the  yearly  interest  whereof  was 
to  be  applied  to  the  support  and  education  of  9. 
student  or  bursar  at  the  said  college  for  the  spac6 
of  four  years,  during  which  he  was  to  prosecute 
his  studies  at  that  college,  and  to  conduct  himself 
regularly,  properly,  and  with  attention  to  his 
studies,  as  the  said  deed  of  mortification  bears : 
AND  SEEING  that  the  said  bursary,  last  possessed 
by  student  at  the  said  college,  is  now  va- 
cant, and  at  my  gift  and  disposal,  as  patron  of 
the  said  mortification  :  Therefore  I  hereby  no- 
minate and  PRESENT  A  to  be  bursar  and  student 
at  the  said  college  in  place  of  the  said 
GIVING  and  GRANTING  to  the  said  A  the  yearly 
produce  or  interest  of  the  mortified  fund  destined 
by  my  said  father  to  be  paid  to  a  bursar  by  the 

VOL*  III.  H  h         * 
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said  deed  of  settlement,  and  that  for  the  space  of 
four  years  from  the  next  ensuing  session  of  the 
said  college  ;  and  with  power  to  the  said  A  to  up« 
lift,  receive,  and  discharge  the  said  yearly  pension 
during  the  said  space,  and  whose  discharges  shall 
be  effectual  to  the  factor  or  person  appointed  by 
the  said  principal  and  professors  to  manage  the 
said  mortified  fund  ;  recommending  hereby  to 
the  said  principal  and  professors  to  admit  the  said 
A  as  a  bursar  and  student  of  the  said  college,  and^ 
to  the  enjoyment  of  the  privileges  and  advantages 
formerly  possessed  by  his  predecessors  in  this  en- 
dowment. And  I  CONSENT  to  the  ^eoistra- 
TioN  hereof  in  the  books  of  Council  and  Session^ 
or  others  competent,  therein  to  remain  for  pre- 
servation ;  and  for  that  purpose  constitute 

my  procurators,  &c.     In 
witness  whereof,  &c. 

I  proceed  in  the  next  Volume  to  the  cott* 
fideration  of  the  EntaiL 
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50S       DOCQUETa  TO  ACCOUNT! 

Docquet  to  the  Jbregdng  Account^ 

The  foregoing  account  of  cIharge  and  dis- 
charge (the  charge  of  which  amounts  to  the 
sum  of  3484I.  178.  2d.,  the  discharge  to  the  sum 
of  3501 1.  16$.  6d.,  from  which  there  arises  a  ba- 
lence  due  to  the  factor  of  1 6L  1 98.  4d.  Sterling), 
being  fully  considered  by  the  tutors  of  the 
said  A,  and  their  said  factor ;  and  they  having 
likewise  considered  the  report  of  Mr  *  ^ 

accountant  in  Edinburgh,  relative  thereto,  of  date 

y  and  the  whole  being  found  to  be 
accurately  and  properly  stated,  both  parties  do 
hereby  mutually  discharge  each  other  of  the 
articles  of  charge  and  discharge  contained  in  the 
foregoing  account ;  and  the  said  tutors  appoint 
their  said  factor  to  carry  the  said  balance  of 
1 61.  19s.  4d.  Sterling  so  their  debit,  in  a  new 
account  to  be  opened  by  him ;  and  they  commit 
to  his  CHARGE  and  custody  the  vouchers  of  the 
above  account,  to  be  kept  for  their  behoof,  a» 
longst  with  the  other  papers  in  his  hands  belong- 
ing to  the  pupil.  In  witness  whereof,  this 
docquet^  and  the  foregoing  account,  consisting 
of  pages,  with  another  duplicate  hereof, 

both  written  by  are  subscribed. 

by  the  said  parties  at  ^  the  day 

pf  ,  before  these  witnesses, 

and 


OF  CHARGE  AKD  DISCHARGE^  $0$ 

Form  of  a  Docquet  at  the  close  ^ffie  Transactions^ 

1/  A,  Esq.  of  ,  and  we,  B,  C^  D,  and 

and  £,  curators  to  the  said  A,  in  virtue  of  the  no-* 
mination  of  tutors  and  curators,  contained  in  his 
father's  settlement,  of  date  ,  and  I,  F, 

also  a  curator  under  the  said  nomination,  and 
factor  appointed  for  the  other  curators,  consi«- 
DXRii^G  that  the  foregoing  accounts  codtain  a 
complete  state  of  the  affairs  of  the  minor,  and, 
with  the  previous  accounts  settled  betwixt  us  the 
said  curators  and  me  the  said  F,  contain  a  full  and 
progressive  state  of  the  affairs  of  the  minor,  from 
the  time  of ,  our  entering  on  the  duties  of  our  of- 
fices of  tutory  and  curatory  under  the  said  nomi« 
nation ;  and  we  the  said  parties  having  care>- 
fuUy  examined  the  above  account,  with  the  report 
of  Mr  accountant,  relative  thereto ; 

and  the  same  being  found  by  us^  respectively  to 
be  accurately  and  properly  stated,  and  the  vouch- 
ers of  the  said  accounts  being  all  duly  delivered 
up  to  me  the  sdd  A ;  and  the  balance  arising, 
due  to  me  the  said  F,  of  ,  being  paid  to 

me  by  the  said  A :  Therefore  we  do  hereby 
mutually  and  reciprocally  discharge  each  other, 
and  our  heirs  and  successors  respectively,  of  the 
articles  of  charge  and  discharge  ;  which  discharge 
we  bind  and  oblige  us  reciprocally  to  warrant  to 
each  other ;  and  as  it  is  reasonable  that  we  the 
spd  tutors  should  be  fully  e;ic;onered  of  the  char^Q 
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undertaken  by  us ;  therefore  I,  the  said  A,  have, 
by  a  separate  discharge,  of  this  date,  fully  disr 
charged  my  said  tutors  and  curators,  of  all  acts  of 
omission  and  commission,  as  the  said  separate  dis- 
charge  bears.  In  witness  whereof,  the  said 
parties  have  subscribed  this  docquet,  written  by 

,  together  with  a  duplicate  hereof,  at 
,  the  day  of  ,  before 

these  witnesses,  &c« 
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the  minor  ...  342 

-»  of  reduction  of  a  service  of  curatory  to  a  fu- 
rious person,  including  a  declarator  of  his 
reconvalescence  ...        S72 

—        of  interdiction  -  -  -  412 

— •        of  reduction  ex  captie  inierdictiams        -         416 


Testament^  of  the  latter-ndll  and  testament  -  7 

—  giving  the  mere  office  of  executor        *  S 

—  giving  the  property  of  the  effects,  as  Ivell  as 

the  office  of  executor        -        -       ^  10 

-^      codicil  •<  *  -  -  II 

-^      examples  of  the  terms  in  which  legacies  are 

giten  -  i  .  -  IS 

—  notorial  execution  of        -  -  -       17 
i*rust  conveyance  to  an  heir          -            -             -         143 

For  examples  of  this  deed  see  143  and  subse- 

•  ^uent  pages  ;  and  the  Index,  Disposition  in 

Trusff  will  point  out  the  nature  of  the  deeds. 

•^—  cautions  with  regard  to  the  manner  of  imposing 

the  debts  of  the  truster,  where  the  estate  is  given 

in  liferent  to  one,  and  fee  to  another  -  195 

—  Of  the  execution  of  the  trust,  and  reconveyance 

of  the  trust  estate  -  -  -         194 

—  discharge  of  the  trust  -  -  -        202 

—  completing  the  title  of  the  heir  by  sasine         -        207 
Trust  disposition,  and  settlement  of  Gillespie's  hospital   428 

-*-  statutes  and  rules  for  the  hospital  -  450 

—  —        —        of  the  school         -  -         470 
Tutorial  inventory  made  up  by  a  tutor  dative         -        297 

—  erk  to  the  tutorial  inventory         -       299 

Tutors^  of  their  ordinary  proceedings  -  -         301 

—  factory  by  -  -  -  -  304 

—  sale  of  lands  by         -  *  -  -         313 
— *            —              act  of  parlianient,  to  enaSle  tu- 
tors to  feu        -         -        -          -  .        314 

•^^    summons  of*  sale  at  pupil's  instance         -  333 

•J—        —         procedure  in  the  action  -  $36 

Tutorial  account  with  their  factor         -         -         -         484 

j^        doequets,  &c.        -  -  -  BQ% 
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Ti^oryt  of  the  constitution  of  the  office         «         •  ^41 ' 

Ttdors,  nomination  of            -               -               -  ^4,2 

Tf^^or-at-law,  of  his  appointment            -            •  25$ 

—  briere  for  serving  him  -  -  ib. 
i—          claim  of  the  tutor        -       *    *        -  255 

—  verdict  -  -  .  .  35^ 
--^  bond  of  caution  for  the  tutor  -.  jb. 
-—          retour  of  the  service           -            .  35$ 

—  gift  of  tutory  in  favour  of  a  tutor-at-law  259 
Tu^or-dativCy  of  his  appointment        -           .          .  ^60 

-—          summons  for  chusing  a  tutor-dative  261 

—  signature  of  tutory-dative  -  26S 
Tutor  and  curator,  of  their  proceedings  -  281 
Tutorial  inventory            -                -                 -  2^9 

—     ^procedure  thereon         -                -          .  292 

— -      indorsation  by  the  clerk  of  court            -  293 

-—      variations  where  a  delegate  is  appointed  ^9$ 


Ferdkt  of  the  jury  in  the  retour  of  the  service  of  a 

tutor  at  law  ....        55^. 

•—  —-in  brieve  of  furiosity  .         *  350 
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